
Chapter 6 

OTHER EXCLUSIONS OF RELEVANT 
EVIDENCE: THE QUASI-PRIVILEGES 

§ 6.01 CHAPTER CHECKLIST 

la. Is evidence of "subsequent remedial measures" being offered, that is, of 
rneas·ures taken after an injury or harm occurs that make its reoccur­
rence less likely? See Rule 407. 

lb. If yes, is the evidence offered to prove negligence, culpable conduct, a 
defect in a product's design, or a need for a warning or instruction, in 
which case it is not admissible, or is it instead offered for some other 
purpose, such as proving ownership, control, or feasibility of precaution­
ary measures, in which case it may be admissible? See Rule 407. 

2a. Is evidence being offered of (1) furnishing or offering or promising to 
furnish, or (2) accepting or offering, OT promising to accept a valuable 
consideration to compromise or attempt to compromise a claim that is 
disputed as to either validity or amount, or of (3) conduct or statements 
made in compromise negotiations? See Rule 408. 

2b. If yes, is the evidence offered to prove liability for or invalidity of a claim 
or its amount, in which case it is - with one exception - inadmissible, 
or is it instead offered for some other purpose, such as proving bias or 
prejudice of a witness, negating a contention of undue delay, or proving 
an effort to obstruct a criminal investigation, in which case it may be 
admissible? See Rule 408. 

2c. Even if the evidence is offered to prove liability for or invalidity of a claim 
or its amount, which would 01·dinarily make it inadmissible. does the 
evidence consist of conduct or statements made in compromise negotia­
tions in a criminal case in which the negotiations related to the claim 
of a puhlic office or agency in the exercise or regulatory, investigative, 
or enforcement authority? If yes, contrary to the usual rule, the evidence 
is admissible. 

3a. Is evidence being offered of furnishing or offering or promising to pay 
medical, hospital, or similar expenses occasioned by an injury? See Rule 
409. 

3b. If yes, is it offered to prove liability for injul'y, in which case it is 
inadmissible? See Rule 409. 

4a. Is evidence being offered in any civil or criminal proceeding of (see Rule 
410): 

(1) a plea of guilty later withdrawn? 

(2) a plea or nolo contendere (that is, "no contest," meaning that the 
defendant neither admits nor denies the crime but nevertheless agrees 
lo be sentenced for it)? 
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(3) any statement made in the course of any proceedings under Rule 11 
of the Federal Rules of Criminal Procedure or comparable state 
procedure regarding either of the foregoing pleas? 

(4) any statement made in the course of p]ea cl,iscussions with an attorney 
for t.he prosecuting authority which d'oes not result in a plea of guilty 
or which results in a plea of guilty later withdrawn? 

4b. If yes, is the statement offered in any proceeding wherein another 
statement made in the course of the same plea or plea discussions has 
been introduced and the statement ought in fairness to be considered 
contemporaneously with it, or in a criminal proceeding for perjury or 
false statement if the statement was made by the defendant under oath, 
on the record, and in the presence of counsel? See Rule 410. 

4c. If yes to 4b, the evidence may be admissible, but, if no, is the evidence 
offered against the defendant who made the plea or was a participant 
in the plea discussions, in which case it is inadmissible? See Rule 410. 

5a. Is evidence offered that a person was or was not insured against 
liability? See Rule 411. 

5b. If yes, is it offered on the issue whether the person acted negligently 
or otherwise wrongfully, in which case it is not admissible, or is it instead 
offered for another purpose, such as proof of agency, ownership, or 
control, or bias or prejudice of a witness in which case it may be admissi­
ble? See Rule 41 L 

§ Et02 RELEVANT FEDERAL RULES OF EVIDENCE 

Rule 407. Subsequent Remedial Measures 

When, after an injury or harm allegedly caused by an event, measures are 
taken that, if taken previously, would have made the injury or harm less likely 
to occur, evidence of the subsequent measures is not admissible to prove 
negligence, culpable conduct, a defect in a product, a defect in a -product's 
design, or a need for a warning or instruction. This rule does not require the 
exclusion of evidence of subsequent measures when offered for another 
pur pose, such as proving ownership, control, or feasibility of precautionary 
measures, if controverted, or impeachment. 

Rule 408. Compromise and Offers to Compromise 

(a> ,Pr'ohibited Uses. Evidence of tbe following is not admissible on behalf 
of any party, when ofTere<l to prove liability for, invalidity of, or amount of 
a claim that was disputed as to validity or amount, or to impeach through 
a prior inconsistent statement or contradiction: 

(1) furnishing or offering or promising to furnish, - or accepting or 
offering or promising to accept - a 't'aluable consideration in compromising 
or a t tempting to compromise the claim; and 

(2/ conduct or statements made in compromise negotiations regarding the 
claim, txcept when offered in a criminal case and the negotiations related 
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to a claim by a public office or agency in the exercise of regulatory, 
investigative, or enforcement authority. 

(b) Permitted Uses. This rule does not require exclusion if the evidence 
is offered for purposes not prohibited by subdivision (a J. Examples of permissi­
ble purposes include proving a witness's bias or prejudice; ne.gating a conten,­
tion of undue delay; and proving an effort to obstruct a criminal investigation 
or prosecution. 

Rule 409. Payment of Medical and Similar Expenses 

Evidence of furnishing or offering or promising to pay medical, hospital, or 
similar expenses occasioned by an injury is not admissible to prove, liability 
for the injury. 

Rule 410. Inadmissibility of Pleas, Offers of Pleas, 
Plea Discussions, and Related Statements 

Except as otherwise provided in this rule, evidence of the. following is not, 
in any civil or criminal proceeding, admissible against the defendant who 
made the plea or was a participant in the plea discussions: 

(1) a plea of guilty which was later with.drawn; 

(2) a plea of nolo contendere; 

{3,l any statement made in the course of any proceedings under Rule 
11 of the. Federal Rules of Criminal Procedure or comparable state 
procedure regarding either of the foregoing pleas; or 

(4) any statements made in the course of plea discussions with an 
attorney for the prosecuting authority which do not result in a plea 
of guilty or which result in a plea of guilty later withdrawn. However, 
such a statement is admissible (i) in any proceeding wherein another 
statement made in the course of the same plea or plea discussions has 
been intr oduced and the statement ought in fairness be considered 
contemporaneously with it, or (ii) in a criminal proceeding for perjury 
01· false statement if the statement was made by the defendant under 
oath, on the record and in the presence of counsel. 

Rule 411. Liability Insurance 

Evidence that a person was or wns not insured against liability is not 
admis!'lible upon the issue whether the person acted negligently or othenvise 
wrongfully. This rule does not require the exclusion of evidence of insurance 
against linbility when offered for another purpose, such as proof of agency, 
ownership, or control, or bias or prejudice of a witness. 

§ 6.03 OVERVIEW 

Exclusionary evidence rules ore most oflen justified in one of two ways: 

1. The evidence, jf admitted, will mislead the jury or otherwise impede an 
accurate and efficient search for the truth, 
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2. Exclusion of the evidence will promote some public policy that has little 
to do with the "truth" in a specific case. For example, excluding illegally 
~eized but highly probative evidence (a matter beyond the scope of this 
course) is often thought to encourage police to respect individuals' Fourth 
Amendment right to be free from unreasonable searches and seizures. 

Evidence rules seen as primarily serving the second of these two goals are 
often called "privileges.'> There is no common term for rules that primarily 
serve the first goal, but that category would include most evidence rules other 
than privileges. Thus, the hearsay rule, the exclusion of most forms of 
character evidence, and the court's power to exclude unfairly prejudicial 
e,·idence with low probative value a·re often justified as aiding the search for 
the truth at trial. "'Q.uasi-privileges" are rules justified as serving both the 
determination of truth a.nd external public policies. Recent scholarship 
suggests, hO\vever, that all evidence rules at least pa1·tly ·serve goals uncon­
nected with "truth" a.nd that "truth" itself may be a notion imbued with value 
judgments. But we avoid entering that debate here. See, e.g., Robert P . Burns, 
A Theory of the Trial (I 999 ); Andrew E. Taslitz, What Feminism Has to Offer 
Euidence Law, 28 S.W.U. L. Rev. 171 (1999). Moreover, while some scholars 
prefer alternative phraseo1ogy, we find the term "quasi-privileges" a useful 
shorthand. 

The major quasi-privileges are: (1) Rule 407's exclusion of much evidence 
of subsequent remedial measures; (2) Rules 408 and 410, which exclude much 
evidence of compromise negotiations; (3J Rule 409's bar on admitting evidence 
of offers to furnish. or payme.nt of, a pet·son's medical expenses to prove the 
offeror's liability for the injury; and (4) Rule 41l's bar on admitting much 
evidence that a person was insured against liability. 

§ 6.04 SUBSEQUENT REMEDIAL MEASURES: 
RULE 4.07 

After an incident that causes an injury, persons or organizations that are 
potentially responsible for the harm may take measures to prevent its 
recurrence. But if those persons or entities are later sued by the injured 
parties, those parties might offer evidence that the defendants took such 
"subsequent remedial measures." There are many reasons that evide nce of 
subsequent remedial measures might be offered. Among the most problematic 
of such reasons is proving that the remediator was at fault for not fixing the 
problem sooner. 

Example 1 

.John Smith drove a Volvo truck whose rear end was at the height of the 
heads of the drivers of most ordina,·y cars. One day, Smith suddenly changed 
lanes without s ignaling and was hit from behind. He was hit by a GM car 
driven by Ronald Patterson, who was instantly decapitated. Volvo immedi­
ately recalled all its trucks of the model involved in the accident to install 
"safety bars" that effectively lowered the rear of the trucks in a way that 
should avoid future decapitations in accidents like Patterson's. Patterson's 
estate sued Volvo, both for negligence in designing its truck and for defectively 
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designing the truck, a theory of strict products liability. The estate sought 
at trial to offer evidence of the trucks' recall and of the installation ofthe safety 
bars (1) to prove Volvo's negligence in not earlier installing such bars on all 
trucks of this model and (2) to show that the model's design was defective. 
This evidence seemed to be. relevant under Rule 401 to show both Volvo's 
negligence and the defective design of the truck. However, ~re the evidence 
to be ad1uitted at trial, Volvo might be reluctant to take corrective measures 
after futu1·e accidents revealing other defects, because Volvo would fear that 
evidence of such measures would be used against it at trial. 

Partly to encourage. such remedial measures, Rule 407 requires the exclu­
~ion of evidence like that immediately above against Volvo: 

Rule 4-07. When, after an injury or harm allegedly caused by an event, 
measures are taken that, if taken previously, would have made the 
injury or harm less likely to occur, evidence of the subsequent mea­
sures is not admissible to prove negligence, culpable conduct, a defect 
in a product, a defect in a product's design, or a need for a warning 
or instruction. This rule does not require the exclusion of subsequent 
measures when offered for another purpose, such as proving owner­
ship, control, or feasibility of precautionary measures, if controverted, 
or impeachment. 

The Advisory Committee considered the "social policy of encouraging people 
to take, ot et least not discouraging them from taking, steps in furtherance 
of added safety'' to be the "more impressive ground'1 for exclusion. Advfaory 
Committee Note, Rule 407. The Committee noted that coui-ts had applied this 
principle to exclude evidence of "subsequent repairs, installation of safety 
devices. changes in company rules, and discharge of employees" and that "'the 
language of the present rule is broad enough to encompass all of them.'' While 
conceding that subsequent remedial measur-es might in a particular case have 
some relevance (some probative value) for each of the prohibited purposes. the 
Commit-tee sow the probative value as minimal. thus further justifying the 
rule:• 

The conduct is not in fact an admission, since the conduct is equally 
consistent with injury by mere accident or through contributory 
negligence. Or, as Baron Brnmwell put it, the rule rejects the aotion 
that "because the world gets wiser as it gets older therefore it was 
foolis.h before." 

Some commcntntors describe Rule 407 as an "indusionary rule," because 
the last sentence makes clear that subsequent remedial ineas~res m_-e admissi­
ble under Rule 407 (though they may be excluded by other rules) for any other 
purpose than the prohibited ones listed in the Rule's first sentence. 'fh~ 
specific. atlmisisible pul"poses noted in the last sentence. are. therefore, really 
just rmn-exhaw~tiue extt1uples gf admissible purposes. , Nevertheless, to, avoid 
speculative claims that evidence is offered for an admissible purpose. given 
the dangers that jurors will use it for an inadmissible one, tlw la~t :wntt•nce 
requires that there be 6 real controvw;sy about one uf the listed issue$ to ju~tit:v 
aµmisRibility . 

~ .... «:..,-., ✓-- I) L 
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Example 2 

Jana Fallahy, attending a party, slips on highly polished kitchen tile and 
seYerely injures her back. Reginald Melbourne, who gave the party, later 
replaces the tile with slip-resistant carpet. Jana sues Reginald for negligence 
in inviting partygoers into a home with slippery tile and offers evidence that 
the defendant replaced the tile with carpet. The defendant objects. 

If the evidence is offered to prove Reginald's negligence in not earlier 
installing t.h.e carpet, the defense objection should be sustained. Suppose 
Jana's counsel argues that the evidence is really offered simply to show that 
Reginald owned the home in which the accident took place, which would 
render him responsible for its condition. For t.he evidence to be admissible for 
that purpose, the issue of ownership must be "controverted." If Reginald 
admitted ownership in his answer to the complaint, ownership is conceded, 
and the objection should be sustained. If, on the other hand, Reginald's answer 
denied ownership (perhaps claiming that he was just house-sitting and is at 
least not solely responsible for the injuries), then ownership is in dispute, and 
the objection should probably be overruled. 

A careful lawyer must also be sensitive to this timing issue: to what event 
mui,t the rem~<lial measure be "subsequent"? Again, the 1997 Advisory 
Committee Note answers this question: 

1 

!Under] the 119971 amendment to Rule 407 ... , the words "an injury 
or harm allegedly caused by" were added to clarify 'that the rule 
applies only to changes made after the occurrence that produced the 
damages giving rise to the action. Evidence of measures taken by the 
defendant prior Lo the .. event" do not fall within the exclusionary scope 
of Rule 407 even if they occurred after the manufacture or design of 
the product. 

Ex.ample 3 

Assume that in the first example in this chapter, Volvo realized that its 
trucks created a decapitation dang~r because numerous Volvo trucks had been 
involved in similar accidents before Ronald Pattenion's accident. All but one 
of the trucks - the one that killed Patterson - had the new "'safety bars" 
added by the time Patterson was killed. Patterson offered, ove.r defense 
objection, evidence of the recall and safety bar installation concerning all the 
other trucks to prove Volvo's negligence in the Patterson case. The objection 
should be overruled because the remedial measures, while "subsequent" to 
the umanufacture or design of the product," were not "subsequent" to the 
"occurrence that produced the damages giving rise to the action." 

Problem 6-1: The Ruptured Bulldozer 

John Faro was injured while operating a Ford F4 bulldozer. The injury 
occurred when a hydraulic hose ruptured; it sprayed him and the engine with 
a flammable liquid, which ignited an contact. Forty-eight percent of Faro's 
body waR burned. Faro, who had been injured in New York State, sued Ford, 
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a Michigan corporation, in federal court, on theories of negligent design and 
strict products liability. Specifically, Faro argued that a protective shield 
should have enclosed the driver, protecting him from being sprayed if any hose 
ruptured. Faro sought to call a witness who would testify that Ford in fact 
installed such_ shields on its F5 earth-moving scraper, three weeks after Faro's 
injury. But, upon Ford's objection, the trial court excluded this evidence. 

At the motion in limine on whether to exclude this evidence., Faro's expert 
had testified that the F5 moving scraper's design was not different from the 
F4 bulldozer's design in any significant way that would prevent installing such 
deflection shields on the bulldozer too. Prior to this mot ion in limine, however, 
Faro had succeeded in admitting all of tbe following evidence to support the 
proposition that deflecting shields could have been installed on the F4 
bulldozer: an instructional aid on mechanical engineering, an engineering code 
of ethics, an alleged shielding standard published by the International 
Standards Organization, internal Ford memoranda, magazin e articles, and 
service letters regarding the effects of possible ruptures in the F4 hoses. 

1. Did the trial judge rule correctly? Would any additional information help 
you to answer this question? Should the trial judge's ruling be reversed on 
appeal? 

2. Would your answer to "1" change if Ford had offered an expe.rt at the 
motion in limine who testified that F5 wheeled-earth moving scrapers, which 
scrape rocky roads flat, are of a radically different design from, and serve 
different functions than, the F4 bulldozer, which moves large amounts of earth 
and dirt? What if he further testified that installing a shield on the F4 
bulldozer would have raised its cost by $10,000? That it was not yet scientifi• 
cally feasible to install a.n effective deflecting shield on bulldozers? 

3. Assume that, after excluding the evidence about the F5, and after plaintiff 
Faro rested, defendant Ford called an expert to the stnnd. Would your answer 
to "l" above change if the expert testified: 

a. That it is not scientifically feasi~et to install deflecting shields on 
bulldozers? . ..... ------ lrrr" ._,. L 

b. That it is feasible but is prohibitively expensive?q-1------ """) 

c. That it is not feasible on any construction equipment? 

d. That it is prohibitively expensive on any construction equipment? 

Problem 6-2: The Painful Beach Party 

John Patrick rented a beach house from Maurice Applebaum, One day, 
when Patrick threw a beach p11rty at the house, a guest slipped in the outdoor 
shower and sustained serious back and neck injuries. Applebaum, hearing 
about the incident, came by one day and installed non-slip rubber stickpads 
on the shower floor. ·The guest sued both Patrick and Applebaum for the 
inju.ries suflerecl as a result of the slip in the shower. At trial, the pla int iff 
seeks to oiler evidence of Applebnum's installing the non.slip stickpads. Will 
this evidence be admissible against one or both of the defendants? 
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Problem 6-3: Rotund University 

A Rotund University School of Law student was recently raped while 
studying late at night in one of the study carrels in the stacks. The University 
hired an outside consulting firm to prepare a report on what steps, if any, 
the school could take to avoid future such incidents. The consultant recom­
mended that. the library be locked during night hours; that only students, 
faculty. and st.aff have keys; that locks be changed each semester; and that 
,·ideo cameras and emergency alarm buttons be installed on eve.ry floor. 
However, none of these changes has yet been implemented. The rape victim 
sues the University for damages aud seeks to offer tbe report into evidence. 
Ignoring hearsay issues, should the University's objection be sustained or 
overruled? 

§ 6.05 OFFERS TO COMPROMISE: RULES 408 
AND 410 

LAl Importance of Compromise in Civil and Criminal 
Cases 

High percentages of both civil and criminal cases are resolved by compro­
mise, generally by settlement agreements (civil cases) or plea bargains 
(criminal casesJ. Our legal system generally seeks to encourage compromises 
as fair and efficient ways to settle disputes, thus reducing the otherwise 
unmanageable burden on trial courts. At the same time, some claims are 
settled to avoid the costs and risk of a trial, rather than as an admission. of 
responsibility Qr guilt, thus suggesting that compromises are of limited 
probative value in proving fault or guilt. at t.rial. The Rules, in recognizing 
these policy concerns, often exclude evide.nce of compromises reached or 
statements made during compromise negotiations, though negotiations aris­
ing in the civil versus the criminal context. are treated somewhat differently. 

(BJ .Evidence of Civil SettJemen·t Agreements and 
Negotiations: RuJe 408 

Rule 408 addresses use of evidence of civil settlement agreements and 
negotiations in trials arising in the same or other cases than the one in which 
the negotiations took place; 

Rule 408. (a) Prohibited Uses. Evidence of the following is not 
admissible on behalf of any party, when offered to prove liability for, 
invalidity of, or amount of a claim that was disputed as to validity 
or amount, or to impeach through a prior inconsistent statement or 
contradiction: 
(1) furnishing or offering or promising to furnish - or accepting or 
o.!Tering or promising to accept - a valuable consideration in compro­
mising or attempting to compromise the claim; and 

(2J conduct or statements made in compromise negotiations regarding 
the claim, except when offered in a criminal case and th.e negot.iations 
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related to a claim by a public ofiioe or agency in the exercise of 
regulatory, investigative, or enforcement authority. 

(b) Permitted Uses. This rule does not require exclusion if the 
evidence is offered for purposes not prohibited by subdivision (a). 
Examples of permissible purposes include proving a witness's bias or 
prejudice; negating a contention of undue delay; and proving an effort 
to obstruct a criminal investigation or prosecution." 
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The Advisery Committee explained that it based Rule 408 [compromises and 
offers to compromise) on essentially the same two grounds as support Rule 
407 (subsequent remedial measures): 1 

As with evidence of subsequent remedial measures, dealt with in Rule. 
407, exclusion [under Rule 408] may be based on two grounds: (lJ The 
evidence is irrelevant, since the offer may be motivated by a desire 
for peace rather than from any concession of weakness of position. The 
validity of this position will vary as the amount of the offer varies in 
relation to the size of the claims and may also be influenced by other 
circumstances. (2) A more consistently impressive ground is promotion 
of the public policy favoring the compromise and settlement of 
disputes. 

The Advisory Committee worried, however, that these purposes were not 
well served by the traditional approach, which excluded only the compromise 
itself, but admitted evidence of both negotiations leading up to a compromise 
and offers to compromise: 2 

The practical value of the common law rule has been greatly dimin­
ished by its inapplicability to admissions of fact, even though made 
in the course of c.ompromise negotiations, unless hypothetical, stated 
to be "without" prejudice, or so connected with the offer as to be insepa­
rable from it. McCormick § 2511 pp. 540-541. An inevitable eftect is 
to inhibit freedom of communication with respect to compromise, even 
among lawyers. Another effect is the generation of controversy over 
whether a given statement falls within or without the protected area. 
These considerations account for the expansion of the rule herewith 
to include evidence of conduct or statements made in compromise 
negotiations, as well as the ofTer or completed compromise itself. 

Example 1 

Mntt Wrightley is dying from lung cancer, nllegedly caused by his 50 years 
of chain-smoking Winston-Salem cigarettes. He sues Winston, the manufac­
turer of the cigarettes, fot· failing to warn consumers adequntely of the dangers 
of smoking, since these dangers were known to the cigarette manufacturers 
long before they were known to the fodernl government. During the course 

1 Advisory Committee Nole, Rule 408. 

2 /d. 
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of settlement negotiations. the attorney for Winston-Salem concedes that a 
single study conducted by the company itself 40 years age concluded that 
cigarette!'.> could cause lung cancer but denies that this lone study constituted 
~knowledge .. of a cancer danger. Winston-Salem did not at any point in the 
litigation produce such a rnport during discovery despite the plaintiffs 
requests. The company's attorney offered $1,000,000 to settle the suit. The 
plaintiff, declaring the offer obscenely low, walked out of the settlement 
negotiations. and the c.ase proceeded to trial. Rule 408 prohibits introduction 
of either the $1.000,000 offer or the Winston-Solem lawyer's admission about 
the company's repol't concerning cancer danger if offered to prove either: (1) 

that Winston-Salem is liable for failing to convey early adequate warnings 
of cancer dangers to its customers, or (2J that Winston-Salem caused the 
plaintiff to suffer at least $1,000,000 in damages. 

Example 2 

Same example as above, but the case was indeed settled for $1,000,000. A 
n.ew plaintiff sues Winston-Salem on the same theory as did Matt Wrightley, 
seeking at trial to ofler evidence of the Wrightley settlement as an admission 
of liability generally for negligently failing: to make early and adequate warn­
ings of the cancer dangers of its product. Winston-Salem's objection to this 
evidence will be sust.ained. 

Rule 408 bar-s admitting evidence of accepting a compromise to settle a claim 
disputed as to validity or amount at ally future ciuil or criminal trial ta prove 
Jiability for the claim. An earlier version of the Rule declared that the Rule 
kdoes not require the exclusion or any evidence: otherwise discoverable merely 
because it is presented in the course of compromise negotiations." This 
language was deleted by a 2006 amendment but, according to the Advisory 
Committee, this deletion was not done to effect any change in meaning but 
because the language was "superfluous." Although the "intent of the sentence 
was to prevent a party from jmmunizing admissible information, such as a 
pre-existing document, through the pretense or disclosing it during compro­
mise negotiations," explained the Advisory Committee.t "even without the 
sentence, the Ruic cannot be read to protect pre-existing information simply 
because it was presented to the adversary in compromise negotiations." 

Example 3 

In the first Winston-Salem hypothetical above, assume that Winston-Salem 
does indeed admit in response to interrogatories that it has copies of its 
damaging internal can,cer report in its possession, It refuses to produce the 
report, however, and later moves in limine to bar its introduction at trial, 
because the report was discussed during the failed settlement negotiations. 
WhiJe the mention of t,he report during settlement negotiations is inadmissible 
to prove Jinbilily or damages aL triaJ, Rule 408 does not bar admission of the 
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report itself for the same purposes. The Rule wa.s never intended as a shield 
for otherwise discoverable documents. 

Furthermore, because the report is likely admissible at trial. under rules 
consistent with the Federal Rules of Civil Procedure, Winston-Salem cannot 
withJ10ld the report during discovery on the ground that the report is either 
inadmissible or unlikely to lead to admissible evidence. 

Importantly, the Rule applies only to compromise offers concernjng a claim 
that is "disputed as to either validity or amount.'' Rule 408. The Advisory 
Committee explains: '"The policy considerations which underlie the rule do not 
come into play when the effort is to induce a creditor to settle an admittedly 
due amount for a lesser sum." 

Example 4 

The Classic Books Club sends one of its customers, Martha Evans, a letter 
threatening to sue her for $5,000 she owes them for books ordered and received 
nt her request. She calls Classic Books, admits that she owes them the full 
$5,000, but says that it will cost her little to contest that fact and represent 
herself in any law suit. She therefore offers to pay $31000, but not one penny 
more, arguing that it is in the company1s interest to accept the settlement 
rather than face the litigation costs of suit. The company rejects her ofTer, 
files a complaint, and seeks to use her $3.000 settlement offer and admission 
of $5,000 liability against her at trial. Her objection under Rule 408 will be 
overruled because the negotiation statements conce.1·ned a matter not seriously 
disputed as to either "validity or amoun.t." 

Like Rule 407, Rule 408 is arguably nn inclusionary rule because ch-ii 
settlements, ofTers, and statements during compromise negotiations are not 
excluded by Rule 408 if offered for any purpose ot,her than pl'oving the vnlidity 
or liahility of the claim then in dispute. In particular. the Rule expressly 
declares that the u~e of compromise evidence for .. proving bias or prejudice 
of a witness, negating a contention of undue delay, or proving an effort to 
obstruct a ctiminal investigation or prosecution" does "not require exclusion.~ 
To ~ny that Rule 408 does not require exclusion does not mean, however. that 
some other rule might nevertheless exclude the evidence if a proper objection 
under another rule is made. 

Example 5 

Carter, Gutl.mo,n, Inc., has been civilly sued for wrnngf ul terminatio1\ by 
its former employee, Harold Carswell. Carswell is nlso the star witness ngaini;t 
Carter, Guttman, Inc., executives in a criminal bribery pl'Osecution. The Chief 
Executive Officer of Carter, Guttman. Inc., offers to pny Carswell $2.000,000 
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to settle his civil suit for wrongful termination ($1,000,000 more than he asked 
for in that suit) if Carswell will leave the country before he can be subpoenaed 
in the criminal case and not return until the criminal case is resolved. 
Carswell refuses and reports the Carter, Guttman, ln.c., proposal to the local 
prosecutor. The company's CEO is indicted for attempted obstruction of jus­
tice. In the criminal prosecution, the CEO objects under Rule 408 to evidence 
of his offer to settle the civil wrongful termination suit and of his related 
statements during settlement negotiations. This objection will be overruled. 
The evidence is not offered to prove that the company is liable for the civil 
claim but rather to prove the CEO's effort, in an un.related case, "to obstruct 
a criminal investigation or prosecution." 

Example 6 

The Federal Railroad Administration ("FRA") bas assessed a substantial 
civil fine against the Kay-Cee Railroad Company for violation of federal 
rail.road safety regulations. Kay-Cee disputes both whether it has engaged in 
any violations in the first place and the size of the fines. The attorney for the 
FRA enters into negotiations over this matter with Kay-Cee. During those 
negotiations, Kay-Cee's President admits to knowing that certain safety viola­
tions had caused a railroad engineer's death yet ordered that tbe vfolations 
not be corrected because it would be cheaper just to pay the fine. AB a result, 
as the company President further admits, a second engineer died, so the 
President finally ordered those violations corrected. The company and the FRA 
do ultimately agree to settle their fine dispute for approximately half the 
amount that FRA ori_ginally sought. 

Subsequently, the U.S. Attorney files negligent homicide charges against 
Kay-Cee. At trial, the government seeks to offer testimony about the above 

~ statements made by Kay-Cee's President during the. civil dispute. Kay-Cee 
objects under Rule 408 on the grounds that these were statements made 
during compromise negotiations. Although ordinarily such statemen,ts would 
be barred by the rule, the objection should be overruled because the state­
ments fit within the exception for statements made during compromise 
negotiations relating to a civil claim "by a public office or agency in the exercise 
of regulatory, inuesligatiue, or enforcement authority." Note that this exception 
applies only to the statements made during the civil negotiations, not to the 
furnishing or offering or accepting of consideration. As the Advisory Commit­
tee Note to the 2006 amendment that created this exception explains: 

The amendment djstinguishes statements and conduct (such as a 
direct admission of fault) made in compromise negotiations of a civil 
claim hy a government agency from an offer or acceptance of a 
compromise of such a claim. An offer or acceptance of a compromise 
of any civil claim is excluded under the Rule if offered against the 
defendant as an admission of fault. In that case, the predicate. for the 
evidence would L,e that the defendant, by compromising with the 
government agency, has admitted the validity and amount of the civil 
claim, and that this admission has sufficient probative value to be 
con!iidered as evidence of [criminal] guilt. Bot unlike a direct state­
ment of fault, an offer or acceptance of a compromise is not very 
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probative of the defendant's guilt. Moreover, admitting such an offer 
or acceptance could deter a defendant fro.m settling a civil regulatory 
action, for fear of evidentiary use in a subsequent criminal action. 

229 

Remember too that the exception is only to Rule 408, not to other rules. Thus 
the statements by Kay-Cee's President still might be excluded under Rule 403 
under appropriate circumstances. As the Advisory Committee Note again 
explains: 

Statements made in compromise negotiations of a claim by a govern­
ment agency may be excluded in criminal cases where the circum­
stances so warrant under Rule 403. For example, if an individual was 
unrepresented at the time the statement was made in a civil enforce­
ment proceeding, its probative value in a subsequent criminal case 
may be minimal. But there is no absolute exclusion, imposed by Rule 
408. 

Example 7 

Assume instead that the family of the second engineer killed as a result 
of the Kay-Cee Railroad Company's safety violations mentioned in Example 
6 has brought a civil suit for wrongful death against the railroad. The FRA 
has not yet assessed civil penalties or begun any negotiations with the com­
pany. Hawever, during negotiations between the company and the engineer's 
family in the wrongful death suit, Kay-Cee's President admits that he knew 
that these violations had already caused one other death, that he did not order 
them corrected because of the expense of doing so, and that his failure 
contributed to this second engineer's death. No settlement agreement can be 
reached, however, so the case is scheduled for trial. Meanwhile, the local 
prosecutor's office brings criminal charges against Kay-Cee for negligent 
homicide. At the criminal trial, Kay-Cee objects under Rule 408 when the 
engineer's family member p.resent at the civil negotiations is called to testify 
to the President's statements made during those negotiations. This objection 
will be sustained. Rule 408 generally bars admission of offers to settle, 
settlements, or stateme,nts made during civil settlement negotiations to prove 
fault or guilt respectively at any later civil or criminal trial other than where 
the later criminal trial inuolues offering statements made duri11g civil negotia­
tions wilh a gouernment regulatory, inuestigatiue or e11forceme11t agency. 

Why does the Rule prohibit offering civil compromise negotiation statements 
made in negotiations between priuate parties to prove guilt at a criminal trial 
bul. 11-ol prohibit them if the civil negotiations were with n government 
regulatory, investigative, or enforcement agency? Here is the Advisory Com­
mittee's justification for the general prohibition on using civil settlement 
negotiation statements at later criminal triEils to prove guilt: 

ISJtatements made during compromise negotiations of other disputed 
claims [that is, other than those claims involving the government) are 
not Admissible in subsequent criminfll litigation, when offered to prove 
liability for, invalidity of, or omount of those claims. When privflte 
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parties enter into compromise negotiations they cannot protect against 
the subsequent use of statements in criminal cases by way of private 
ordering. The inability to guarantee protection against subsequent use 
could lead to parties refusing to admit fault, even if by doing so they 
could favorably settle the private matter. Such a chill on settlement 
negotiations would be contrary to the policy of Rule 408. 

By contrast. the Advisory Committee believed that it was fair to admit such 
statements where negotiations were with the government rather than with 
private parties. There were two reasons for this conclusion: first, the parties 
should expect that statements made to one governmental entity might be 
reported to another one; and, second, governmental negotiators may be able 
to gain concessions from, or at times bind, other governmental actors (specifi­
cally prosecutors) where that is necessary to obtaining a civil settlement. In 
other words, the civil parties can by contract negotiate prohibitions against 
use of civil compromise negotiations in a later criminal trial - prohibitions 
not created by Rule 408. The underlying theory seems to be. that the default 
position should be admissibility because that empowers governmental negotia­
tors. However, those negotiators can move away from that default where it 
is in the public interest t o do so. It will be in the public interest to do so where 
the state sees it as worthwhile to forego usi.ng the civil settlement negotiation 
statements as evidence in a criminal case where that is the only way to get 
the other side to agree to settle the civil matter. The other side, correspond­
;ngly, sees it as not worth settling the. civil case if it risks criminal conviction 
'l a serious matter. In the Advisory Committee's words: 

[T)he (2006] amendment provides that Rule 408 does not prohibit the 
introduction in a criminal case of statements or conduct during 
compromise negotiations regarding a civil dispute by a government 
regulatory, investigative, or enforcement agency. See, e.g., United 
States u. Prewitt, 34 F.3d 436,439 (7th Cir. 1994) (admissions of fault 
made in compromise of a civil securities enforcement action were 
admissible against the accused in a subsequent criminal action for 
mail fraud). Where an individual makes a statement in the presence 
of government agents, its subsequent admission in a criminal case. 
should not be unexpected. The individual can seek to protect against 
subsequent disclosure through neg·otiation and agreement with the 
civil regulator or an attorney for the government. 

Example 8 

,Jason Dunkin is involved in a car crash in which he hits another car at 
high speed, seriously injuring the other car's driver. That driver has sued 
Jason for damages caused by Jason's negligent driving. The whole suit turns 
on whether ,Jason ran a red light. During settlement negotiations, Jason ad­
mits that he ran the red light. But no settlement is reached because the two 
partieA cann<Jt agree on damages. The case goes to trjal , and Jason takes the 
stand, this time testifying that the light facing him was green, not red, when 
he entered the intersection. Plaintiff's counsel seeks to cross-examine Jason 
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with his admission during settlement negotiations that the light facing him 
was in fact red, not green, at the time of the accident. Plaintiffs counsel's 
theory for admission is that the statement is simply being offered to impeach 
by a prior inconsistent statement, not to prove validity or invalidity of the 
claim or amount. Jason's lawyer objects. His objection should be sustained, 
for Rule 408, as amended in 2006, expressly states that when the require­
ments set forth in parts (1) or (2) of the rule are otherwise met; the rule bars 
using settlement offers or statements made during them to impeach if the 
impeachme.nt method is by contradiction or use of a prior inconsistent 
statement. Here is the 2006 Advisory Committee Note's justification for this 
position: 

The amendment prohibits the use of statements made during settle­
ment negotiations when offered to impeach by prior inconsistent state­
ment or through contradiction. Such broad impeachment would tend 
to swallow the exclusionary rule and would impair the puhlic policy 
of promoting settlements. See McCormick on Evidence at 186 l5th ed. 
1999) ("Use of statements made in comp.romise negotiations to im­
peach the testimony of a party, which is not specifically treated in 
[original] Rule 408, is fraught with danger of misuse of the statements 
to prove liability, threatens frank interchange of information during 
negotiations, and generally should not be permitted."). See also EEOC 
v. Gear Petroleum1 Inc., 948 F.2d 1542 (10th Cir. 1991) (letter sent 
as part of settlement negotiation cannot be used to impeach defense 
witness by way of contradiction or prior inconsistent statement; such 
broad impeachment would undermine the policy of encouraging unin­
hibited settlement negotiations}. 

Example 9 

Assume that during the negotiations in the immediately preceding example, 
Jason Dunkin had also said, "I never went one mile past the speed limit" and 
that the plaintiff alleged that Jason was negligent both in running n red light 
and in speeding. No settlement is reached, and the case goes to ti-ial. At trial, 
Jason sec.ks to offer his own statement made during the negotiations denying 
speeding as substantive evidence that he in fact was not speeding at the time. 
The plaintiff objects. The objec.tion will be sustained. According to the Advisory 
Committee, again in its 2006 Note: 

The amendment makes clear that Rule 408 excludes compromise 
evidence even when a party seeks to ndmit its own settlement offer 
or statements made in settlement negotintions. If a party were to 
reveal its own statement or oiler, this could reveal the fact that the 
adversary entered into settlement negotiations. The protections of' 
Rule 408 cannot be waived unilaterally because the Rule, by definition, 
protects both parties from having the fact of negotiation disclosed to 
the jury. Moreover, proof of statements anci offers n'\ade in settlement 
would often have to he mnde through the testimony of attorneys, lead~ 
i ng to the risks and costs of disqualification. See gcr1erally Pierce t•. 
Tripler & Co., 955 li'.2d 820, 828 (2nd Cir. 199:.0 lsettlement offers are 

i 

" 
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excluded under Rule 408 even if it is the offero.r who seeks to admit 
them; noting that the "widespread admissibility of the substance of 
settlement offers could bring with it a rash of motions for disqualifica­
tion of a party's chosen counsel who would likely become a witness 
at trial."). 

Problem 6-4: The Car Crash 

Two cars collide. One driver., Harry Marsden, said to the other driver, Julian 
Cort, "'Look, let's not hassle this; will you take $1 ,000, and let's forget the 
whole thing?" Col't subsequently files a civil complaint against Marsden, 
seeking damages caused by Marsden's negligence. Will any or all of Ma.rsden's 
statements be admissible at the subsequent trial on this complaint? Why or 
why not? 

What if, instead, Marsden said, "I screwed up; I wasn't paying attention. 
How about taking $1,000 to forget the whole thing?" Will any or all of these 
statements be admissible? Why or why not? 

Problem 6-5: The Non-Settling Defendant 

Plaintiff Robert Belton filed a diversity action against Pittsburgh Coming 
and 15 other defendants, alleging that exposure to their asbestos-containing 
products caused him to develop various diseases. 1mmediately before trial, the 
15 defendants other than Coming settled with plaintiff Belton. Corning, in 
its opening statement to the jury, stated that it would prove that plaintiff had 
been exposed to asbestos-containing products manufactured by 15 other 
companies, identifying them by name. Those companies were the settling 
defendants, though the jury did not yet know this. Thus, Corning argued, 
plaintiff could not prove that any of his injuries were caused by Corning's 
products. Over Corning's objection, however, plaintiff presented evidence in 
the liability phase of the trial that each of the 15 other defendants had settled 
immediately before trial, though the amounts of the settlements were not 
re.vealed. The jury entered a verdict in favor of the plaintiff, and the case 
proceeded to the damages phase. 

At the damages phase, again over defense ohjection, the plaintiff presented 
evidence of the precjse amount of the settlement agreements. The jury 
returned a massive verdict against Corning. Were either ar both of the trial 
judge's rulings in error? Why? 

Problem 6-6: The Recalcitra,nt Health Insurer 

Dallas Park's health insurer was Aetna Lifo Insurance Company. Park 
obtained "immuno-augmentative" anti-cancer treatment at the Immunology 
Center (IC) in Freeport, Bahamas, when more traditional treatments had 
failed. Aetna refused to reimburse Park for the cost of these treatments on 
the ground that the treatments were not broadly accepted in the medical 
profession and were not necessary to tl'eat her cancer. 

]. At trial, Park oilers evidence that another Aetna insured who had been 
treated with the, same sort of anti-cancer therapy at. the IC was reimbursed 
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in full by Aetna without any dispute. Aetna objects. If you were the trial judge, 
how would you rule and why? 

2. Assume the same facts, but with one variation: Aetna had, by letter, 
expressed a conce.rn to the earlier insured about the efficacy and necessity 
of these treatments. That insured askecl to have. an Aetna representative meet 
with the insured and her physician. Mid-way during that meeting, the Aetna 
representative said, "Well, you've convinced me. These really are effective 
treatments in cases like yours, and we will be happy to cover them." Again, 
if you were the trial judge in Park u. Aetna, how would you rule, and why? 

3. Now assume that, in the present case of Park u. Aetna, the parties met 
to try to negotiate a settlement. This time, the Aetna representative says, 
during the negotiations, "This really is an effective, promising treatment in 
many cases, bu-t the amount you are requesting to settle the claim is ridicu­
lously large." At trial, another Aetna representative much higher. in the 
company hierarchy testified, "We long ago concluded that these treatments 
are worthless in fighting Mr. Park's sort of cancer. and all our representatives 
are trained to understand this conclusion." Plaintiffs counsel asks this latter 
Aetna represento.tive, "Didn't Mr. McAuliffe {the first Aetna representative! 
meet with my client and admit that this treatment is effective? Didn't he 
contest only the amount of the claim?" Aetna objects. How should the trial 
judge rule? 

4,. Returning to the facts of Problem 6-5, assume that plaintiff Belton calls 
each of the settling co-defendants to the stand to testify during the liability 
phase that each of them manufactured a type of asbestos different from the 
unique type made only by Corning. They so testify to lay the groundwork for 
plaintiffs experts to testi(-Y that the asbestos particles found in plaintiffs lungs 
were of the unique type made by Corning. Assume further in this variation 
that the trial judge has not told the jury of Belton's settlements with the 15 
co-defendants and has no intention of doing so. Corning's counsel on cross­
examination asks each co-defendant, "Isn't it tru.e that you were originally 
named as a co·defendant in this lawsuit and that you settled with the plaintiff 
immediately before this trial? And isn't it further true that a condition of this 
settlement was that you would testify as you now hnve at his trial?" Objections 
to both questions were sustained as to each witness. Did the trial judge rule 
correctly? 

5. What ir, in part 2 above, Aetna offered to settle the claim for $50,000? 
At trial, an Aetna representative testifies that the medical treatment is 
worthless in fighting cancer. Ca11 plain.tiffs counsel impencl1 the representa­
tive with the $50,000 settlement offer, arguing that it shows that Aetna did, 
contrary to the representative's testimony, recugnize that the treatment in~ 
deed had value? 

6 . Assume the facts of part 2 above. At trial, Pni·k see.ks to hnve his physician 
testify about the some medical research presented during the part 3 settle­
ment negotiations tlrnt enabled Park to get Aetna tentatively to concede the 
value, of the trenlment. Aetna objects on the ground thut the jury would be 
exposed to "evidence of conduct or statements made in compromise negotia­
tions." How should the trial judge mle? 
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Problem 6-7 

Marc V1layne is the CEO of 'Me,g,altech, Inc, a ,co.rpo:r:atjon involved in 
Agribusiness .. 'l\fogatech has aUeg.eiUy faU.e:d to a.bey Environmental Protection 
A~el11cy r-E:PA'·') regulations g.ove,m.in:g the disposal of animal wast:e o:n its 
farm<s .. 'Small 'family-'run co:r,n farmers ,on adjacent land maintain that the run­
,off of -.animal waste from M,egatech farms :JS kiUi:ng nearby corn cr,ops. The 
small farmers jointly br,ing a .class ac'tfon suit against Megatecb for damages 
for negligence and fo:r an injun.ction in abatement of a m1'i,san,ce. Th:e farme.rs 
also r.eport the matt:er ,to Uu1 EPA, which lb,e:girns ,a,o inwe.s<t.igation. As a :result 
of ·tha1t inYestigatfon, the EPA con:cludes that there haw,e been seriours vfola­
tion1s of :it•s regulations, and they s·eeik 'Civil penaltie·s as well as strict fo.tlllre 
,compliance w:ith the law,. 1threateni:ng to sue M,eg:atech if their demands are 
not promptly met, M,egatecb meets with the farmers to discuss setHemernt of 
the.it" suit. Du·ring that me,etin1g, CEO Wayne says, "J've known. for yea,rs that 
our run-off·was d1rainfog foto yourfa:rms. but I had no idea that animal waste 
run-off t:ould be dan1gerous to, crn·n .cro1ps, 1 don't see how I could hav,e known, 
and we just a:ren't re.spo:nsiibl,e for any damages." After much lta.:gghn,g, the 
suit is settled for :$il,000,,000, The EPA 'thereafte,r meet,s with Me1ga'tec!h,. 
itrsistin,g that the se'tHemim'.t is a paltry sum and doe's not p,revent futuir,e 
harms. The EPA stm seeks ic:ivil pelil'a·lbes and w:ants an agreement to changes 
in fa:rnl'irng p:ra,c<tiices that wm minimfae future run-off. During this ne.gotiation 
with EPA, .CEO Wayne says, "Look, my emp\~y;ees have be·en t'ellii;ng m,e for 
at l,east two years ·that animal waste :run-off couAd harm tbe adjac.ent :corn 
crops, but they iJlev,e:r showed me any ,scientific evidence to support it, and 1 
wasn't going to )kill ou.r profits by pu'tt'ing big buckis into aHev'iating the 
problem .if ,it didn''t ,rea:J(y huirt anyone." EPA refuses ·to -settle and fi!les .a civil 
action against Me,gaiech. Simultaneou_sJy, tlbe United States Atlo·rney fiJ.es 
federnl c:r~m.inal c1l::ia11;ges a,g:ain:st Mega:tech for vio-lating federal er~mi,nal env;~. 
:ronmental law statutes. 

L At the cr.irninal trial, the prosecution seeks to offe.r into evidence CEO 
·wayft'e's sta:teme:rat :from Meg:ateeh's ,negotiation with the small farmers, "I've 
know,n for years that our run-off was draining into y,our farms/' Megatech 
objects. Sustained o.r ove:rruled? 

2. Suppose that :the objeeti,on in que'S'lion 1 is sustaiineit Now Me,gatech, in 
its case in ch.ief, seeks to ofit,,r into evidence the ;statement of its CEO made 
during settlement :neg.otiations w11,th the .s.mal1 farmers thiat be "had no idea 
t!h~t anima~ waste :run-o·ff could be dan:gerouis to corn crops, I don~t s,ee how 
I coold h.nve known, and we just ~.r.ed1t 1r.esponsib.le for an;y dam:a,g,~i5/' The C!EO 
has not taken the sit-and,, hut other Meg.a.tech ,employees pres·enit at ,the 
negotiation are available to testify to CEO 'Wayne''.s statements. The pr.osec,u­
ticon ohj.e.cts. How should the judge rule'? 

3. Assume ·now that CEO Wayne takes the .stand at Megatech's criminal 
trial and .denies eve,r having been aware, until the farmers compl.a,i1ned to him, 
that any Mega.tech anima'I waste was running onto adjacent farmers' land. 
On :era,c,.s-examinatio:n, the prosecution seeiks to have Wayn,e admit to his 
statement during hi,s dviJ negoitiati<on with the sm,all farme1·s that :hie ihad 
"kn:own for years that O'.ur 1nm-0ff was dra1in,ing o.nto you.r farms." Megatech 
oqjec-ts to the question. Sustained or .ove,rruled? 



§ 6.05 OFFERS TO COMPROMISE: RULES 408 AND 410 235 

4. The prosecution seeks to offer into evidence the fact that Mega tech settled 
with the farmers for $1,000,000, arguing that that settlement constituted an 
admission of guilt. Megatech objects. How should the trial judge rule? 

5. The prosecution next seeks to offer in its case in chief at the criminal 
trial the statement that CEO Wayne made to the EPA: "Look, my employees 
have been telling me for at least two years that animal waste run-off could 
harm adjacent corn crops." Megatech objects. How should the trial judge rule? 

6. Assume that the objection in ci,uestion 5 is sustained. CEO Wayne late.r 
takes the stand in Megatech's case in chief, testifying that no one had ever 
warned h.im before he met with the farmers that animal waste run-off could 
kill corn crops. The prosecution seeks on cross to have Wayne admit to his 
statement to the EPA that "my employees have been telling me for at least 
two years that animal waste run-off could harm adjacent corn crops." Mega­
tech objects. Sustained or overruled? 

7. Wayne is still on the stand. Prosecutors seek on cross to have him admit 
to his statement to the EPA that he ''wasn't going to kill our profits by putting 
big bucks into alleviating the problem [of run-off harming corn crops/." 
Megatech objects. Sustained or overruled? Does your answer depend upon 
whether the objecton to question number 6 was sustained or overruled? 

8. Megatech seeks i.n its case in chief to offer evidence of\Vayne's statement 
during Megatech's negotiations with the small farmers that he had "no idea 
that animal waste run-off could be dangerous to corn crops" and he "didn't 
see how [he] could have known,"and Mega tech just is not "responsible for any 
damages. The p.rosecution objects. How should the trial judge rule? 

9. Could Megatech's attorney have reduced the risk of e.vidence of Wayne's 
statements made during civU negotia:tons with the EPA being admitted in 
evidence against Megatech at a potential later criminal trial? How? 

10. Would your answers to any of the above questions change if CEO Wayne 
himself, and not Megatech, was being criminally tried? 

11. Would your answers to any of the above questions change if, instead 
of CEO Wayne making the statements noted above, Megatech's lawyer had 
made the statements, that is, for example, the lawyer admitted that Wayne 
knew about the run-off for years? (Assume that Wayne was not even present 
at the negotiations). 

12. Would your answers to any of the above questions change if the evidence 
noted were sought to be offered at the trial of the civil suit brought by the 
EPA rather than at n criminal trial? 

[C] Plea Ba1·gains and Related Statements in Criminal 
Cases: Rule 410 

Rule 410 addresses the use of evidence in any proceeding, civil or criminal, 
of guilty plea negotiations arising from a criminnl case . .Rule 410's general 
prohibition on using such evidence reads as follows: 

Rule 410. Except as otherwise provided in this rule, evidence of the 
following is not, in a.ny civil or criminal proceeding, adn,issible against 
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the defendant who made the plea or was a participant in the plea 
discussions: 

(ll a plea of guilty which was later withdrawn; 

(2l a plea of nolo contend.ere; 

l3) any statement made in the course of any proceeding under Rule 
I 1 of the Federal Rules of Criminal Procedures or c.omparable state 
pmcedure regarding either of the foregoing pleas; or 

(4) any statement made in the course of plea discussions with an 
attorney for the prosecuting authority which do not result in a plea 
of guilty later withdrawn. 

The purpose of this rule is to encourage plea negotiations between the 
prosecution and the defense, by assuring defendants that, if the negotiations 
fail, the defendants· statements will not be used against them at trial. If the 
prosecution and defense reach a plea agreement , that agreement must be 
approved by the trial judge. The trial judge conducts a "colloquy" in open court 
in which the defendant is questioned under oath to ensure that his or her 
decision to plead guilty was knowingly, intelligently, and voluntarily made. 
The defendimts will thus be informed of the content and implications of the 
rights being waived by entering the guilty plea (such as the right to a jury 
trial}; of the potential penalties that may result from pleading guilty; and of 
the limited grounds for appealing or withdrawing a guilty plea. Additionally, 
the prosecutor usually reads a summary of the facts to which the defendant 
admits. 

Once a plea is entered, il may be withdra'I.Vn only for a very few, narrow 
reasons such as that the plea was involuntary or that defense counsel was 
ineffective in advising the defendant to plead guilty. Even then, proving these 
grounds can be hard , since the plea would not have been accepted until a fter 
a detailed colloquy in which the defendant, for example, denied that he or she 
was pressured in any way Lo enter into the plea. Nevertheless, if the court 
does permit the plea to he withdrawn and the case proceeds to trial, subsection 
( lJ prohibits using the fact of the plea against the defendant at that trial or 
in any other civil or criminal proceeding. Subsection (2) extends similar 
protection to statements made during the colloquy, which is the procedure 
described in subsection (3 ) as a ··proceeding under Rule 11 of the Federal Rules 
of Criminal Procedure or comparable state procedure • , .. " The prohibition 
against using colloquy statements applie s in any future. civil or criminal 
proceeding, even if the resulting guilty plea is not withdrawn. 

A "nolo contenderen or "no contest" plea is, in common sense terms, a 
statement by the defendant that, "I will na ither admit nor deny that I am 
guilty, but I will not contest the charge, and I therefore agree to allow the 
state to sentence me as if I were guilty." A defendant entering a no contest 
plea faces the same criminal penalties as one entering a guilty plea. However, 
there is one huge advantage in entering a nolo plea: the plea. may not usually 
(there are some exceptions beyond the scope of this course) be used against 
a defendant as an admission of guilt in a subsequent civil case. A colloquy 
is also required, though a defendant may be asked only to concede that the 
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state can prove an agreed-upon summary of facts rather than admitting (as 
he would with a guilty plea) that those facts actually happened. 

Subsections (2) and (3) of Rule 410 extend the same evidentia.ry protections 
'lo a no contest plea as they extend to a guilty plea later withdrawn, including 
protection of statements made during the colloquy. Subsection ( 4) further 
extends protection to any statements made between the defendant or defense 
counsel and the prosecutor while attempting to negotiate a guilty plea, e.ven 
if no plea ever results or a plea does result but is later withdrawn. In this 
respect, Rule 410 differs from the analogous Rule 408 for civil settlement 
negotiations. Under Rule 408, statements made during negotiations with any t 4r.JiT 
person involved in the case are protected (for example, with an insurance ' ~ \ .. P•J 
company agent trying to settle a civil claim before suit is brought). Under Rule "-<-i0 ,._,., f 

410, however, negotiations are p.rotected only if they axe made with the l--' 
1~1..,re-<---iVft.. 

prosecutor. Statements to the police are outside Rule 410's scope. Thus, 
statements made during purported negotiations between a defendant and 
interrogating police officers are not barred by this rule (unless, of course, the 
office.rs are acting as agents for the prosecutor for these purposes - in which 
case the statements made to the police would be protected by Rule 410 because 
they would in effect really be statements to the prosecutor). Although state-
ments made to police officers during purported settlement negotiations where 
the officers are not acting on behalf of the prosecutors are not protected by 
Rule 410, they may under certain circumstances be barred by other. rules, such 
as the constitutional prohibition against involuntary confessions. 

Rule 410 provides broader protection than Rule 408 in at least one respect, 
however: evidence of a guilty plea later withdrawn or a nolo plea may not be 
admitted to show bias or for any other purpose unconnected to criminal 
liability for the offense charged. Unlike Rule 408, under which civil settlement ,(.-.::., L,,).- f 
offers or agreements are excluded from trial only if offered for the purpose lr"-tn-;, fc:. J f 
of proving liability for or invalidity of the claim or its amount, Rule 410-f., ,.- .,_,_ "\ 
excludes withdrawn pleas or offers to plead for any purpose whatsoeuer, other ., _, ry· J 1~ 
than two narrow exceptions discussed below. The same is true for statements \ 
made in the course of plea discussions with the prosecuting authority. These 
discussions must, howe.ver, involve an attempted quid pro quo, thus involving 
a "plea" and not simply an admission. Compare United Sfotes v. Leon 
Guerrero, 84 7 F. 2d 1363, 1367 (9th Cir. 1988) (making this determination 
by inquiring whether the offender had an actual and re~sonable expectation 
that he was negotiating a plea) with State u. Fox, 760 P. 2d 670, 674-675 tHaw. 
1988) (Rule's language requires only a subjective inquiry into the offender's 
state of mind). 

., ,J >~ . Importnntly, however, Rule 410 does not extend protection against usingW-' l ~...,.>'--{.r 
~ guilty pl~o o.gaiost the declarant in anot_her civil or c~·ir~1inal case if the plea l...... .(_ J. 
1s never withdrawn nnd becomes the basis for a conv1ct1on. A guilty plea in C. -,J . • J 
a criminal cnse is therefore often admissible as a party admission in a civil "'-"'~ v·-\\ ti-a 
cnse. See Chapter 13. ~ .... ) lt v.,. t ( 

Rule 410 continues with the following provisions creating exceptions to the L,t,J 1/, 
general rules outlined above: .s-, L,'\..._ C Jt,,_J,C..l' 

However, such a statement ~s admissible (il in any proceeding wherein 
another statement macle. 111 the cour-se of the sarne plea or plen 
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discussion has been introduced and the statement ought in fairness 
be considered contemporaneously with it. or (iil in a criminal proceed­
ing for per:jury or false statement if the statement was made by the 
dc:-fondant under oath, on the record, and in the, presence of counsel. 

The rationale for the. first exception (concerning statements that ought in 
fairness be considered together) has been explained by the Rules of Criminal 
Procedure Advisory Committee Note to Rule ll(e)(6) of the Federal Rules. of 
Criminal Procedure, which Rule corresponds to Rule 410, thus: 

This change is necessary so that, when evidence of statements made 
in the course of or as a consequence of a certain plea or plea discussion 
are introduced under circumstances not prohibited by this rule (e.g., 
not "against" the person who made the plea), other statements relating 
to the same plea or plea discussions may also be admitted when 
relevant to the matter at issue. For example, if a defendant upon a 
motion to dismiss a prosecution on some ground were able to admit 
certain statements made in aborted plea discussions in his favor, then 
other relevant statements made in the same plea discussions should 
be admissible against the defendant in the interest of determining the 
truth of the matter at issue. 

The second exception permits, for example, a perjury prosecution based on 
the defendant's lies under oath in a guilty plea colloquy. The colloquy 
statements may be u.sed against the defendant at a perjury trial. 

The United States Supreme Court has read a third exception into the Rule 
as implied by itR nature and the nature of the adversary system: a defendant 
may waive the right to the rule's protection if the prosecutor insists on such 
a wai\'er as a preconditirm to the plea negotiations, 

The Court recognized this waiver rule in United States u. Mezzanatlu, 513 
U.S. 196. 115 S. Ct. 797, 130 L. Ed. 2d 697 (1995). (See Case Library). There, 
a defeodant charged with possessing methamphetamine with intent to distrib­
ute it sought to negotiate a plea with the pro$ecutor. The prosecutor agreed 
to do so only if the defendant first agreed - which he did - that any 
statements made during the negotiation could be used to impeach him should 
the case go to trial. During the negotiations, however, the defendant sought 
to shift primary responsibility to another individual, a Mr. Shuster. The 
prosecutor thus cut short the negotiations, believing that the defendant had 
lied. At trial, the prosecutor, over defense objection, impeached the defendant 
with prior inconsistent statements that he had made during the plen bargain­
ing. The jury convicted him, and he appealed, arguing that he had been 
impeached in violation of Rule 410 of the Federal Rules ofEvidence. The Ninth 
Circuit reversed the defendant's conviction, holding that, because neither Rule 
410 nor its two narrowly drafted exceptions said anything about waiver, 
Congress must have meant tn preclude it. 

The United Stated Supre-me Court, however, reversed the Ninth Circuit, 
reinstating the conviction. First, the Court was unconvinced that the Rule's 
silence about, waiver mattered, given the routine trial practice of granting 

--■ 
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waivers for tactical purposes. Second, the Court believed that the waiver 
agreements before it would enhance truth-seeking by discouraging lies. Third, 
said the Court, the Rule's reference to making certain statements inadmissible 
"against" the defendant, and its exception where a defendant has first offered 
such statements in his favor, contemplates the tactical freedom of a defendnnt 
to agree to the use of such statements where he believes that the result may 
work in his favor. Fourth, and most importantly, the Court rejected the 
argument that permitting waivers would defeat the Rule's purpose of encour­
aging plea bargains: 3 

To use the Ninth Circuit's metaphor, if the prosecutor is interested 
in "buying" the reliability assurance that accompanies a waiver 
agrecment, then precluding waiver can only stiOe the market for plea 
bargains. A defondant can "maximize" what he has to "sell" only if he 
is permitted to offer what the prosecutor is most interested in buying. 
And while it is certainly true that prosecutors often need help from 
the small fish in a conspiracy in order to catch the big ones. that is 
no reason to preclude waiver altogether. If prosecutors decide that 
certain crucial information will be gained only by preserving the 
inadmissihility of plea statements, they will agree to leave intact the 
exc.lusionary provisions of the :plea-statement rules. 

Justice Souter dissented on a number of grounds. most importantly rejecting 
the conclusion that Congress meant to leave waiver to the mercy of market 
forces. Souter believed that waivers would diminish the '·zone of unrestrained 
candor'' because a defendant must pause to think whether the g,Jilty plea 
negntiations are worth the risk, thus undermining the Rule's pro-plea­
.negotiation purpose. 4 

Problem 6-7: Rodney Ransom. 

Rodney Ransom is the driver of a car that was involved in an accident with 
a car driven by Myron Cohen. A police officer who arrived on the scene gave 
Ransom a ticket for reckless driving. Cohen civilly sues Ransom on a negli­
gence theory. When Ran~om meets with his newly-retained defense lawyer. 
Lola Brandon, Ransom snys, "I'll just go down to traffic court and plead guilty, 
so at least that will be over with, and we can concentrate on the silly civil 
suit. 0.K.?'' What advice should Ram;om's lawyer µitie him in response to this 
quc:i,tio11? Why? 

Problem 6-8: Tumi11g on J:,IJr. Big 

Morris Mumford is arrested on A chnrge of dist,ributing cocaine. Detective 
Jacob Murlee tells Mumford, "Look, l know you're just n little guy. If you turn 
in Mr. Big, the prosecutor has promised me you'll get probation.'' I\:lumford 
then recounted the complete details of his involvement in the cocnine distribu­
tion scheme, and this confession wns admitted against him nt trial. over 

3 513 U.S. nl 208. 
4 Jd. nl :.! 14-215. 
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l'vlumford"s objection. Did the trial judge rule correctly? Does it matter, in 
reaching this decision, whether Marlee told Mumford the truth? 

Problem 6-9: Waiving Rule 410 

Assume that in Problem 6-8 above, the prosecutor joins Marlee's discussions 
with Mumford. But the prosecutor agrees to discuss a plea with Mumford only 
if he first waives his right to exclude his statements from trial under Rule 
410. At first, Mumfor·d refuses, saying he does not understand what Rule 410 
is and does not want to give up something without knowing its importance. 
The prosecutor leaves the .room to make a phone call. While he is gone, Marlee 
tells !\I um ford, "Trust me, if you don't agree to trus waiver thing, you're going 
away for at least 20 years." \Vben the prosecutor returns, Mumford agrees 
to the waiver and confesses everything. The prosecutor believes that Mumford 
is l);ng about some details and refuses to agree to a plea. At Mumford's trial, 
the prosecutor calls Marlee to the stand to recount Mumford's confession. The 
defense objects. How should the trial judge rule? Are there any additional facts 
that would help you in answering this question? What facts? 

L What if, on this same set of facts, Mumford and the prosecutor do reach 
an agreement. Mumford recounts the details of the crime during the· plea 
colloquy. and a plea is entered. Subsequently, the prosecutor obtains evidence 
that some of what Mumford said during the colloquy was false. May the 
colloquy statements be admitted against Mumford at his later perjury trial? 

2, Suppose in a civil case against Mumford for the wrongful death of a 
teenager who died from an overdose of drugs sold to him by Mumford, Mum­
ford takes the stand and denies any involvement in a drug distribution 
scheme. 

a. Under the original set of facts here, in which no plea agreement is 
reached, may Mumford's statements made during plea negotiations be used 
to impeach him at his civil trial? 

b. Under variation 1, may the fact of his plea be used to impeach him 
at the civil trial? 

c. Under variation 1, assume that Mumford successfully withdraws his 
guilty plea. Before that criminal case proceeds to t·rial, he testifies in the 
civil case, denying involvement in the, drug scheme. May his colloquy state­
ments he used to impeach him at the civil trial? 

~ 6.06 PAYMENT OF MEDICAL AND SIMILAR EXPENSES 

Rule 409 ·reads as follows: 

Rule 409. Evjdence of furnishing or offering or promising to pay 
medical, hospital, or similar expenses occasioned by an injury is not 
admissible to prove liability for the injury. 

Example 1 

Layla DePaul rear-ends a car driven by Lindsey Lee. Lindsey exits the car, 
able to speak but complaining of back pain. Layla says, "Don't worry. We'll 
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get you immediate -medical ,care, arJd if you1r insurance oomp:any won't pay 
for it, 1 will." Layla·'s -stateme:nt will be e:x:dud:ed from evidence, uipo.n Layla's 
objection, at any trial ·in wbicl:I L:i:nde,ey or s:omeone acting .on her behalf seeks 
to r,ec,over dam,ages from Layla. 

The Advisory Committee Note explains the r-atio:nale ,fo.r the rule:~ 

"fG]eneraHy, evidence of paym,ernt of m,edica,l. hosp;ital, or similar 
expenses ofa:n inju·red party by the opposing party, is not admi\S\Sible, 
th:e ,reason u'fixen giv,en :being t'h at s•ucib p-ay:m:e;nt OIC" offer is usually 
.01,ade ·fr-om humane imp,l!lses ao,d not from an admissio:n of liabili~y, 
aind 'th:at to ihold otherw.i.s'e would tend to .disc,our.age :a.s-sistanee to the 
:injured pe,rson:" 

Ru.le 40'9 <differs from Rul,es 408 an,d 410 i:n that .Rule 409 doies not exteind 
to "conduct o,r sltatem,en·ts fl:ot a pair,t ,of the act 1of .furn'ishi:ng or ,offe.riing or 
promi.sing to pay." Advisory Com1m1tt-ee No'te. 'l'ihe Advisory CommiUee 
explains that this differenc,e arises "'from a fundamental difference in nature. 
Communication is essential if comJpromise;s are to be effected,, and conse­
quently bmad :prn'te.ctio:n ,of statements is ine:edied. This is not so in ca,s.es of 
payments or offers or pr,omis,es to p:ay med,ical e.xp:e:nses, where factual 
statements may be exp,ected t-o lbe incidental in natl!l.:re:"' 

Example 2 

In Layla's acdd.e:nt with Linds:e)" aibove., assume th:at Layla really said. 
"Don't worry .. I'm so so1rry. It's all rny fault. I sbouldn''t have tailgated y.ou. 
We'll g,et you immediate medical attentlion, a,m'l if your i.n-suil'ance company 
won't pa·y for 1t, ,I wiU/ ' fo a s-ubsequ.eAt suit by Lindsey a;g:ainst La.111.a, Rule 
409 will ,,ea ult in the exclusfon of tb,;i offer to p,a,y medical ,expe:nses. But .Ruile 
409 will ,not app'.)y t'.o exclude 1the state,nenlts deu.ly ad.mitt:ing fai'u1lt, such as, 
"l't'~s aU my fault. I .s110.uldm't have taH,ga1ted .>-nu.'' .h, a ,);so w-0uld no"t :exclude 
the ap.olo,gy C'I'm s.o sorry"}, which eou;ld be v,iewed as a:n ,admission of fo.ul:t 
on the theowy that peopJe du not apologize u.n.less they have done some w·rong 
cnUin1g ·for an apology. Of cour;se,, a judge ha•s disc•retfon to exclude an -apo:lo,gy 
Hke 'Tm sorry" under Rule 403. 

c.~ i, 

.,.--{.J-~ -t-
(' I· 1 

' 

~ 

-.J J ~ ... , ' ('-"'j'"€" 
No dia1pute irs n~~:eissn:cy for ,R~le. ~O'~ to O/ppiY.: Me~over, the offer need not ;_,~c:c;:.11_,t,--

have been made drrectly t.o the m)U'1red p.nrty~ \t c.an .be made bo anyone who- 7 
cnn accept paym:e-n1t. Impo.rta,ntly, 1the .Ru1e's prohibi'tio,n is only n,ga,inst ttsiug 
t'h.e ev'idencl:! to "p:rove liiAhHity for the .injury." 18ut furnishing, ofFe:ri,ng. or 
promi1sin,g to pay medical expenses ,c:an be us.ed for uny ,other purpose. such 
as showing c.ont<t·.ol or identity. 

:5 ,,\dviNOJ'Y ,Committee N,ote, quuli11g AnnoL 20 A.I. R:.!11 291, 293. 
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Example 3 

In Layla's accident with Lindsey above, assume that Layla and Linda were 
in the car that hit .Lindsey. Layla said to Lindsey, ''We'll get you to a hospital. 
Don"t worry about the money. If your insurance company won't pay the cost, 
I will.'. Lindsey did not, however, see who drove the car that hit her, and there 
were no eyewitnesses outside the cars. Moreover, Linda died before her 
deposition could be taken. Lindsey offers into evidence Layla's offer to pay 
Lind,;ey's medical expenses. This offer is made not to prove Layla's fault but 
merely to show that Layla had control over the car, that is, that Layla was 
the driver. 

The argument would be that the driver is the one most likely to feel 
responsible enough (in the sense of having some active involvement in the 
events, even if not "at fault") to offer to pay medical expenses. Of course, other 
inferences are possible (maybe Layla was the passenger but just a nice 
person I, but Layla's being the driver is at least a relevant plausible inference. 
Rule 409 would not bar this evidence. However, a trial court might .neverthe­
less fear that a jury would make the prohibited fault inference and that a 
limiting instruction would not cure the problem. Accordingly, the trial judge 
still might exclude the evidence under Rule 403. 

Problem 6-10: Med X 

After a frustrating business meeting, Jan hurried away, lost in thought. Jah 
crashed her car into Arsenio, knocking him over. As Arsenio writhed in pain 
on the ground, Jan stated, "I'm really sorry; I was preoccupied, and this mess 
was all my fault. lf you don't bring suit, I'll be more than happy to pay for 
all of your medical expenses. Hey! I'll even pay for your ripped pants and for 
any embarrassment. this incident may have caused you. WhaL do you say?" 
Arsenio l'iaid, "'No," and filed suit. Are any of Jan's statements admissible at 
trial? 

Problem 6-11: Kom.mander Condominium Club 

One crisp fall day at tho Kommander Condominium Club, Rob Arbuckle was 
late for his 10:30 a.m. tennis appointment. He left Lhe elevator while looking 
at his watch and bowled over 86-year-old Alfred Macumber. A distraught Rob 
exclaimed, "Oh Mac! I hope you' ro okay. Why don't you go to the Mellon 
Hospital, and I'll pay for the check-up?" Later that ni.ght, Mac's attorney called 
Rob and told him that Mac was thinking of bringing suit because of his fairly 
severe injuries. Rob responded, ""Look, I don't want any trouble. I admit I was 
not looking when I ran into Mac; I was in a hurry. If I gave Mac $1,000, would 
this whole thing go away?" The attorney refused Rob's proposal. Prior to the 
civil trial, Rob was prosecuted for hattery on Mr. Macumber. He sought a plea 
bargain in which he would admit guilt if he received a suspended sentence. 
The prosecutor rejected Roh's offer. Which, if any, ol Rob's statements are 
admissible apairu;l him in the ciuil trial? 

* CJui:.i. Action copyriJ,!ht (i) 1991 Twentieth Century Fox. All Rights Reserved. 
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Plaintiffs attorney Jed Ward (Gene Hackman) and defense 
co-counsel Michael Grazier (Colin Friels) and Maggie Ward 

(Mary Elizabeth Mastrantonio) battle over the admissibility of 
a safety report in Class A ction. * 

§ 6.07 LIABILITY INSURANCE: Rule 411 

Rule 411 reads as follows: 

Rule 411. Evidence that a person was or was not insured against 
liability is not admissible upon the issue whether the person acted 
negligently or otherwise wrongfully. This rule does not require the 
exclusion of evidence of insurance against liability when offered for 
another purpose, such as proof of agency, ownership, or control, or bias 
or prejudice of a witness. 

Example 1 

Assume the facts, set forth in § 6.06, about Lindsey's suit againsi Layla, 
which arises out of an automobile nccidcnt. At trinl, Lindsey offers evidence 
that. Layla was insured to prove Layla's own awa1·eness of her poor driving 
ski lls nnd thus her effort, by obtaining insurnnce, to protect herself against 
the consequences of her own carelessness. Layla's objection will be sustained. 

The Advisory Committee Note sets forth two justifications for the rule: (1) 

"(at best the inference of fault from the fact of insu1·ance coverage is a tenuous 
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one. as is its converse)"; and (2) "the feeling that knowledge of the presence 
or absence of liRbility insurance would induce juries to decide cases on 
improper grounds." Commentators have also described the rule as encourag­
ing people (and companies) to obtain insurance by limiting the risk that the 
insurance contract will create an inference of their carelessness. 

The rule is not limited to evidence that the defendant was insured against 
liability: it was broadly drafted "so as to include contributory negligence or 
other fault of a plaintiff as well as fault of a defendant." 

Note that the Rule does not prohibit using the evidence for purposes other 
than proving negligence or wrongful conduct, 

Example 2 

Layla, in varying our continuing example above, had been driving a truck 
with the phrase, "Acme Trucking Companyi" emblazoned on its side, Part of 
Lindsey's claim is that the truck's owner was negligent for not maintaining 
its brakes in tip-top shape. Lindsey's suit is only against Layla. Layla, in her 
answer to the complaint, denies owning the truck. She denies being responsi­
ble for its main tenance. a,nd alleges that the maintenance responsibility 
belongs to the Acme Trucking Company. Lindsey introduces evidence at trial 
that the truck was insured in Layla's name, to prove that Layla was the truck's 
true owner and therefore was obligated to keep it well-maintained. Layla's 
objection under Rule 411 will probably be overruled, because the evidence is 
offered to prove. ownership, not to prove 'Layla's negligence or otherwise 
wrongful conduct. However, the evidence may be excluded if the trial judge 
is not convinced that ju.rors will comply with a limiting instruction directing 
them to use the evidence of insurance only for the permitted purpose. 

Problem 6-12: "I Forgot'' 

Defendant is sued for injuries resulting from an automobile accident. The 
defendant did not have automobile liability insurance; he "forgot to buy some." 
At trial, the defendant testified on direct examination. 

DEFENDANT'S ATTORNEY: How careful a driver are you? 

PLAINTIFF'S ATTORNEY: Objection. This evidence is irrelevant and unfairly 
prejudicial. 

JUDGE: (How should the judge rule? Why?) 

DEFENDANT'S ATTORNEY: What is your moti-ve to be careful while driving? 

PLAINTIFF'S ATTORNEY: Objection. 

DEFENDANT'S ATIOHNEY: (at the bench) I will proffer, Your Honor, that 
the defendant will say that "I'm a careful dtiver in large part because I forgot 
to take out car insurance; I knew that I could be held personally liable if I 
was in an automobile accident." 

PLAINTIFF'S A1vfORNEY: Objection. 

JUDGE: (How should the judge rule? Why?) 
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ls this evidence admissible if it is offered to rebut the implicit assumption 
that, because many people have automobile insurance, the defendant likely 
bas automobile insurance as well? 

Problem 6-13: Go Ahead and Jump 

Plaintiff, Laurie, brought suit against a bungee jumping facility in Michi­
gan. Plaintiff jumped and was injured when the rope broke. Plaintiff offered 
evidence at trial that the defendant was insured, to corroborate her claim that 
the defendant operated the business with a lackadaisical attitude. The 
facility's unofficial motto was: "Why worry? Be happy." Is this evidence 
admissible? 

Problem 6-14: Columbo 

Defense witness, Samantha, testified about the position of two cars involved 
in an automobile accident at a busy intersection. On cross-examination, she 
was asked by an apparently bumbling attorney named Columbo whether she 
was employed by the defendant's insurer. The defendant objected to the 
question and tbe court sustained the objection. Should the lower court's ruling 
be a/firmed on appeal? 

Problem 6-15: Statutory Interpretation Exercise 

Read United States v. Mezzanatto, 115 S. Ct. 797 (1995) (see Case Library), 
and answer the following questions: 

1. Text and Silence: What role did text play io the majority's analysis? The 
dissent's? How much weight did each opinion give to text? What audience was 
assumed to assign the text meaning? What was the relative weight given to 
text versus silence, that is, what the text failed to say? Why? 

2. Truth: What respective weight did the majority and dissenting opinions 
give to truth-finding as a value? Why did each opinion give truth its respective 
weight? 

3. The Free Market: What sign ificance did each opinion give to the impor­
tance of a free versus a regulated market in plea bargains? Why? \Vhat was 
the source of each opinion's view of the relevance meaning, an importance of 
this market? What narrative did each opinion craft~ and what was the role 
of the free market in that narrative? 

4. Congressional Intent Versus Congressi.011al Purpose and Its Alternatives: 
Did any of the opinions relay on "actual" congressional intent on "actual" 
congressional purpose? What intent or purpose would CongTess have had had 
it thought specifically about the matter before the Court? What sources did 
each opinion rely on for these real or imagined designations of legislative 
intent? What was the relative role of the Advisory Committee and the 
Supreme Court in determining legislative intent or purpose. real or imagined? 
What weight did intent or purpose receive relative to othet· data sources on 
which eoch opinion relied? 

5. Candor: Is there a difference between what each opinion claims to be 
doing in its approach to statutory interpretation and what it is in fnct doing'? 
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§ 6.08 REVIEW PROBLEMS: SYN'fHESIZING THE QUASI­
PRIVIEGES 

Problem. 6-16: LeCs Ma.ke a Deal 

Barbara owed Alice $500. When Barbara saw Alice hanging out in front of 
the local convenience store, Barbara asked Alice, "If I give you $350 and a 
ticket to the Harry Connick Jr. concert, would that be an adequate settlement? 
I don't have the full $500 I owe you, and I just won't have it by the agreed 
date. I'm very short on cash at the moment." If Alice does n.ot accept Barbara's 
offer, can Alice introduce Barbara!s statements in a later trial for payment of 
the S500? 

Problem 6-17: Engulf and Devour 

Johann is sued by a business partner, Domino. Domino claimed that Johan 
understated profits by $1 million over a period of five years and clandestinely 
siphoned off partnership money for personal use. During negotiations with 
Domino, Johann admitted to taking some money because he needed to pay 
off gambling losses. Johann claimed, however, that he did not owe Domino 
anything because Domino had swindled him at the time they had formed the 
partnership, and, the,refore, the money he took was rightfully his. 

Can Damino offer Johan'n's statements at trial? 

If Johann., hoping to get a more fauarable settlement by showing his meager 
current asset.CJ, had produced during the negotiations all of the tax forms 
relati.ng to the years in question and the betting slips ue,-ifying his losses, could 
these documents still be offered at trial? 

If Johann had agreed that he owed Domino the $1 million as .Domino 
claimed, but offered during negotiations lo pay "500 grand" to haue the la.wsu.it 
dropped, are any factual admissions made in conjunction with Johann's offer 
to pay admissible? 

If subsequent criminal proceedings are initiated against Johann for his fail­
ure to pay income taxes on the monies in question, would the statements he 
made daring the prevwus settlement negotiations be admissible in the subse­
quent criminal case? 

Problem 6-18. Battery 

,Jessel is sued by Cohan for damages resulting from an alleged battery 
olltside of a local nightclub, Crickett Place. Cohan and Jessel engaged in series 
of discussions about settling the suit before trial. During one discussion, 
Cohan stated, "The only reason I hit you from behind was because you were 
doing a song and dance with my girlfriend inside the club." Negotiations were 
unsuccessful. At t1·ial, Cohan takes the stand and states, "I was in the club 
until after JesseJ left; I didn't learn about him getting hurt untiJ I heard the 
sirens and ran outside to see what had happened."' 

Jessel seeks to impeach Cohan with the admissions he made during settle­
ment negotiations. [.<; this permissible? 
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Problem 6-19: Gorkey Park 

McGillicuddy js charged with two counts of breaking and entering the 
kitchen of a local restaurant, Sim's Place. A day after the charges were filed, 
McGillicuddy visited a local police officer, Officer Gorkey. McGillicuddy and 
Gorkey were social acquaintances. McGillicuddy proposed to Gorkey that "if 
you ditch these charges against me, I can help you catch some big-time crooks. 
I admit I broke into Sim's, but I was hungry and wanted some food; you can 
W1derstand that, right?" 

At McGillicuddy's trial for break.ing and entering, can. the prosecution offer 
McGillicuddy's statements to Officer Gorkey? 

Assume that McGillicuddy's friend, Bobby, also is charged with breaking 
and entering as an aider and abetter. But the real mastermind of the 
operation, says Bobby, was McGillicuddy, who planned everything. Bobby 
agrees to testify against McGillicuddy, provided that the prosecution drops 
the charges against Bobby. Can statements made by Bobby while entering a 
plea of guilty be used by McGillicuddy to impeach Bobby on cross-examination 
(e.g., a statement in which Bobby describes his own planning activity in a way 
suggesting that he, not McGillicuddy, was the mastermind, so McGillicuddy 
could show that he was just Bobby's innocent dupe)? 

McGillicuddy unsuccessfully attempted to negotiate a plea directly with the 
prosecutor. At trial, McGillicuddy introduces some of his own statements made 
during plea discussions with the prosecutor. These are statements suggesting 
that McGillicuddy thought he had pel'mission to enter the kitchen. What can 
the prosecutor do in response to McGillicaddy's euidence, if anything? 

After reading Rule 410 of the Federal Rules of Evidence, McGillicuddy 
concluded that the Rule is designed to protect the accused during plea 
bargaining. Consequently, McGillicuddy offered the statements made by the 
prosecutor during their uns uccessful p lea negotiations. Are the prosecutor's 
statements admissible? 

Problem 6-20: Did I Say That? 

Leslie is sued by her neighbor, Mul'ray, for breaking a very expensive mirror 
in Murray's house. During setllement negotiations, Leslie admitted she had 
been smoking marijuana at Murray's at the time the mirror broke. She denied, 
however, actually breaking the heirloom. The following month, Leslie is 
prosecuted for the possession of marijuana at her neighbor's house. 

Can the prosecution offer the admission about nwrijuana use that Leslie 
made during the earlier setllement negotiations? 

If Leslie had pied guilty lo using marijuana at her neighbor's house, and 
then was sued in a civil action by her neighbor for breaking the mirror, could 
the guilty plea be used against her in the later civil trial? 

Problem 6-21: The Singing Sparrow 

The defendant, Sparrow, is charged with murdering Goodot. During 8 plea 
negotiation with the prosecutor, the defendant blurts out, .. You guys don't 
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know who you're up against! You think I killed Goodot, but you really should 
ask me about the unsolved murder of Blaine in the next county. I have 
personal knowledge about that one, and you coppers are way off base in your 
investigation!" 

Sparrow is subsequently charged with Blaine's murder. At that trial, can 
the prosecutor offer Sparrow's inculpa,tory statements made during the Goodot 
plea 11egotio.tio11s? 

Problem. 6-22: Rosetta's Orwellia,n Plight 

Rosetta sues Max"\vel1 civ'illy for injuries growing' out of Ma.'<well's alleged 
sexual assault. Rosetta seeks to testify to the following: "I called an ambulance 
right after the rape and was rushed to the Center City Hospital Emergency 
Room. Maxwell was waiting there and said to me: "I'm sorry that I hurt you. 
I just couldn't control myself. l promise to pay all your medical expenses if 
you promise n,ot to tell the cops what happened, even if they ask you1 and 
not to sue roe." This testimony, in the face of a proper objection, should be: 

(a) Admissible if there is a limiting instruction prohibiting the jurors from 
using the words, "I promise to pay all your medical expenses" as showing 
Maxwell's consciousness of guilt for in fact raping Rosetta. 

(b) Inadmissible under Rule 408. 

(c) Inadmissible under Rule 409. 

(d' Inadmissible under both Rule 408 and 409. 

Problem- 6-23: Maxwell's Comeuppancee 

Just before the criminal trial arising from the situation mentioned in the 
immediately preceding multiple-choice question, defe.nse counsel approaches 
the prosector to begin plea discussions. The prosecutor refuses to negotiate 
unless the defendant responds personally to the prosecutor's question during 
the negotiation and further waives his right to raise any Rule 410 objections 
at any future trial. Additionally, the prosecutor promises to seek the highest 
possible sentence if the defendant is convicted of the rape charge if the 
defendant does not immediately agree to the Rule 410 waiver. Reluctantly, 
th.e defendant and his counsel agree to the prosecutor's terms. During the 
negotiation, defendant Maxwell admits that he raped Rosetta, and the 
prosecutor immediately cuts off negotiations and proceeds to trial. Defendant 
Maxwell testifies at his rape trial that he did not rape Rosetta but, rather, 
that she consented. The prosecutor seeks to cross-examine Maxwell with this 
statement made during the plea negotiations and later files perjury charges 
against Maxwe.11 for lying under oath at his rape trial. Select the best answer: 

(aJ Maxwell's statement made during the plea negotiations is admissible 
at both the rape trial and the perjury trial. 

(c) Maxwell's statement rnade during the plea negotiations is inadmissible 
at the rape trial but admissible at the perjury trial, so long as the trial court 
conclude~ by a preponderance of the evidence that the waiver was not 
voluntary. 
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(b) Max,.vell's statement made during the plea negotiations is not admissible 
at either the rape trial or the perjury trial. 

(d) Maxwell's statement made during the plea negotiations is admissible 
at the rape trial but not the perjury trial. 

§ 6.09 CASE LIBRARY: UNITED STATES v. MEZZANATTO 

UNITEDSTATES~MEZZANATTO 

Supreme Court of the United States 
513 U.S. 196, 130 L. Ed. 2d 697, 115 S. Ct. 797 

Argued Nov. 2, 1994. 
Decided Jan. 18, 1995. 

JUSTICE T11or,tAs delivered the opinion of the Court. 

Federal Rule of Evidence 410 and Federal Rule of Criminal Procedure 
ll(eJ(6) provide that statements made in the course of plea discussions be• 
tween a criminal defendant and a prosecutor are inadmissible aiainst the 
defendant. The court below held that these exclusionary provisions may not 
be waived by the defendant. We granted certiorari to resolve a conflict among 
the Courts of Appeals, and we now reverse. 

I 

On August 1, 1991, San Diego Narcotics Task Force agents arrested Gordon 
Shuster after discovering a methamphetamine laboratory at his residence in 
Rainbow, California. Shuster agreed to cooperate with the agents. and a few 
hom·s after his arrest he placed a call to respondent's pager. When respondent 
returned the call, Shuster told him that a friend wanted to purchase a pound 
of methamphetamine for $13,000. Shuster arranged to meet respondent Inter 
that day. 

At their meeting, Shuster introduced an undercover officer as his Mfriend." 
The officer asked respondent if he had "brought the stuff with him," and 
respondent told the officer it was in his car. The two proceeded to the car, 
where rcspondenL produced a brown paper package containing approximately 
one pound of mcthamphetamine. Respondent then presented a glass pipe 
(latm· found to contain methamphctallline residue) and asked the officer ir he. 
wanted to take a "hit.'' The officer indicated that he would first get respondent 
the money; as the officer left the car, he gave a prearranged arrest signal. 
Respondent was arrested and charged with possession of methamphetamine 
with intent to distribute, in violation of 84 Stnt. 1260, as amended, 21 U.S.C. 
§ 841(a)[l). 

On October 17, 1991, respondent nnd his nttorney asked to meet with the 
prosecutor to discuss the possibility of cooperating with the Government. 1'he 
prosecutor agJ'eed to meet later thot day. At Uw beginning of the meeting, 
the prosecutor info1·med respondent that he had no obligation to tnlk, but that 
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ir he wanted to cooperate he would have to be completely truthful. As a 
condition to proceeding with. the discussion, the prosecutor indicated that 
respondent would have to agree that any statements he made during the 
meeting could be used to impeach any contradictory testimony he. might give 
at trial if the case proceeded that far. Respondent conferred with his counsel 
and agreed to proceed under the prosecutor's terms. 

Respondent then admitted knowing that the package he had attempted to 
sell to the undercover police officer contained methamphetamine, but insisted 
that he had dealt only in "ounce" quantities of methamphetamine prior to his 
arrest. Initially, respondent also claimed that he was acting merely as a broker 
for Shuster and did not know that Shuster was manufacturing methamphe.t­
amine at his residence, but he later conceded that he knew about Shuster's 
laboratory. Respondent attempted to minimize his role in Shuster's operation 
by claiming that he had not visited Shustei-'s residence for at least a week 
before his arrest. At this point, the Gove.rnment confronted respondent with 
surveillance evidence showing that his car was on Shuster's property the day 
before the arrest, and terminated the meeting on the basis of respondent's 
failure to provide completely truthful information. 

Respondent eventually was tried on the methamphetamine charge and took 
the stand in his own defense. He maintained that he was not involved in 
methamphetamine trafficking and that he had thought Shuster used his home 
laboratory to manufacture plastic explosives for the CIA. He also denied 
knowing that the package he delivered to the undercover officer contained 
methamphetamine. Over defense co1:msel's objection, the prosecutor cross­
examined respondent about the inconsistent statements he had made during 
the October 17 meeting. Respondent denied having made certain statements, 
and the prosecutor called one of the agents who had attended the meeting 
to recount the prior statements. The jury found respondent guilty, and the 
District Court sentenced him to 170 months in prison. 

A panel of the Ninth Circuit reversed, over the dissent of Chief Judge 
Wallace. The Ninth Circuit held that respondent's agreement to allow admis­
sion of his plea statements for purposes of impeachment was unenforceable 
and that the District Court therefore erred in admitting the statements for 
that purpose. We granted certiorari because the Ninth Circuit's decision 
conflicts with the Seventh Circuit's decision in United States u. Dortch, 5 F.3d 
1056, 1067-1068 (1993~ 

II 

Federal Rule of Evidence 410 and Federal Rule of Criminal Procedure ll(e)(6) 
(Rules or plea-statement Rules) are substantively identical. Rule 410 provides: 

Except as otherwise provided in this rule, evidence of the following 
is not, in any civil or criminal proceeding, admissible against the de­
fendant who ... was a participant. in the plea discussions: ... (4) 
any statement made in the course of plea disc.ussions with an attorney 
for the prosecuting authority which do not result in a plea of guilt.y .... 
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The Ninth Circuit noted that these Rules are subject to only two e.xpress 
exceptions, 6 neither of which says anything about waiver, and thus concluded 
that Congress must have meant to preclude waiver agreements such as 
respondent's. 998 F.2d, at 1454-1456. In light of the "precision with which 
these rules are generally phrased," the Ninth Circuit declined to ~write in a 
waiver in a waiverless rule." Id., at 1456. 7 

The Ninth Circuit's analysis is directly contrary to the approach we have 
taken in the context ofa broad array of constitutional and statutory provisions. 
Rather than deeming waiver presumptively unavailable absent some sort of' 
express enabling clause, we instead have adhered to the opposite presumption. 
See Shutte 1.1. Thompson, 15 Wall. 151, 159, 21 L. Ed. 123 (1873) ("A party 
may waive any provision, either of a contract or of a statute, intended for his 
benefit"); Peretz u. United States, 501 U.S. 923, 936, 111 S. Ct. 2661, 2669, 
115 L. Ed. 2d 808 (1991) ("The most basic rights of criminal defendants are 
... subject to waiver"). A criminal defendant may knowingly and voluntarily 
waive many of the most fu,ndamental protections afforded by the Constitution. 
See, e.g., Ricketts u. Adamson, 483 U.S. 1, 10, 107 S. Ct. 2680, 2685-2686, 
97 L. Ed. 2d 1 (1987) (double jeopardy defense waivable by pretrial agree­
ment); Boykin u. Alabama, 395 U.S. 238, 243, 89 S. Ct. 1709, 1712, 23 L. Ed. 
2d 274 (1969) (knowing and voluntary guilty plea waives privilege against 
compulsory self-incrimination, right to jury trial, and right to confront one's 
accusers); Johnson u. Zerbst, 304 U.S. 458, 465, 58 S. Ct. 1019, 1023, 82 L. 
Ed. 1461 (1938) (Sixth ,Amendment right to counsel may be waived). Likewise, 
absent some affirmative indication of Congress' intent to preclude waiver, we 
have presumed that statutory provisions are subject to waiver by voluntary 
agreement of the parties. See, e.g., Evans u. Jeff D., 475 U.S. 717, 730-732, 
106 S. Ct. 1531, 1538-1540, 89 L. Ed. 2d 747 (1986) (prevailing party in civil­
rights action may waive its statutory eligibility for attorney's fees). 

Our cases interpreting the Federal Rules of Criminal Pmcedu.re are consis­
tent. with this approach. The provisions of those Rules are presumptively 
waivable, though an express waiver clause may suggest that Congress 
intended to occupy the field and to preclude waiver under other, unstated 
circumstances. See Crosb.v u. United States, 506 U.S. 255, 113 S. Ct. 748, 122 
L. Ed. 2d 25 (1993); Smith u. United States 360 U.S. 1, 79 S. Ct. 991, 3 L. 
Ed. 2d 1041 (1959). In Crosby, for example, we held that a defendant's failure 
to appear for any part of ,his trial did not constitute a valid waiver of his right 
to be present under Federal Rule of Criminal Procedure 43. We noted that 
the specific right codified in Rule 43 "was considered unwaivable in felony 
cases" at common law, ond that Rule 43 expressly rec,ognized only one 

& A stntement made by n cr-iminnl defendnnl in the course of plea discussions is ;.ochnissiblc 
(i) in uny proceeding wherein onothe.r statement nrndc in the cour:;t~ of the same •.. pica 
tlis cUH!<ions hag beei1 introclucc cl and the st!llcmenL ought in foirnt•s!> he con:,<ick·red coutc1lll)<Jnrnc­
ously with it, or (ii) in u cdmino l proc~·o<Hng for pcsjury or fol~c stntcnwnt if the statement wm; 
made hy the dcfondnni unde r noth. on the record 11nd in the prn,mncc of ~:ounsel." Fed.Rull• Evid. 
~ 10. Accord, Fed.Ruic C1·im.Prnc, 1 Hc l(6). 

7 Respondent nlRo goes to ,n-l•nt lcn~lhs to estnuli!lh ll pn;iposition thnt is not nt i~suc in thi$ 
ca,ic: thnt tho plcn-i;t.nlumc nt R11le,1 do not contnin II blnnkel "impoachmcnC e xc,:,pt.iun. W.­
ccrtuinly ni,:rcc lhnt lhe Rulci; i.:ivo II dcfondnnl the righl uot to be impeachl'd by statements nrnd,• 
during plea discui;sions, bul thnt co1\clusion snys nothing about wlmther lilo dcl<•mklnt nmy 
relinquif,h thnt right by voluntnry ngrccm!c'nt. 
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exception to the common-law rule. 506 U.S., at 259, 113 S. Ct. at 751. In light 
of the specific common-law history behind Rule 43 and the express waiver 
provision in t-he Rule, we declined to conclude that "the drafters intended the 
Rule to go further." Id., at 260, 113 S. Ct. at 752). Our decision in Smith 
followed a similar line of reasoning. It held that waiver of the indictment 
requirement embodied in Federal Rule of Criminal Proc,edure 7(a) is confined 
to the specific cjrcumstances outlined in the Rule's text; "Rule 7(a) recognizes 
that this safeguard may be waived, but only in those proceedings which ate 
noncapital." 360 U.S., at 9, 79 S. Ct. at 997. Unlike Rules 43 and 7(a), however, 
the plea-statement Rules make no mention of waiver, and so Crosby and Smith 
provide no basis for setting aside the usual presumption. 

The presumption of waivability has found specific application in the context 
of evidentiary rules. Absent some "overriding procedural consideration that 
prevents enforcement of the contract," courts have held that agreements to 
wnive e,·identiary rules are generally enforceable even over a party's subse­
quent objections. 21 C. Wright & K. Graham, Federal Practice and Procedure 
§ 5039, pp. 207-208 (1977) (hereinafter Wright & Graham). Courts have 
""liberally enforced" agreements to waive various excl-usiona.ry rules of evi­
dence. Note, Contracts to Alter the Rules of Evidence, 46 Harv. L.Rev. 138, 
139-140 (1933). Thus, at the time of the adoption of the Fed.era! Rules of 
Evidence, agreements as to the admissibility of documentary evidence were 
routinely enforced aad held to preclude subsequent objections as to authentic• 
ity. See. e.g., Tupman Thurlow Co. u. S.S. Cap Castillo, 490 F.2d 302, 309 
(CA2 19741; United States u. Wing, 450 F .2<l 806, 811 (CA9 1971), And 
although hearsay is inadmissible except under certain specific exceptions, we 
have held that agreements to waive hearsay objections are enforceable. See 
Sac and Fox Indians of Miss. in Iowa u. Su.c and Fo:r Indians of Miss. in Okl., 
220 U'.S. 481, 488-489, 31 S. Ct. 473, 476-477, 55 L. Ed. 552 (1911); see also 
United States u. Bonnett, 877 F.2d 1450, 1458-1459 (CAJO 1989) (party's 
stipulation to admissibility of document pl'ecluded hearsay objection at trial). 

Indeed, evidentio.ry stipulations are a valuable and integral part of everyday 
trial practice. Prior to trial, parties often agree in writing to the admission 
of otherwise objectionable evidence, either in exchange for stipulations from 
opposing counsel or for other strategic purposes. Both the Federal Rules of 
Civil Procedure and the Federal Rules of Criminal Procedure appear to 
contemplate that the parties will enter into evidentiary agreements during 
a pretrial ccmference. See Fed. Rule Civ. Proc. 16(c)(3); Fed. Rule Crim. Proc. 
17.l. During the course of trial, parties frequently decide to waive evidentiary 
objections, and such tactics are routinely honored by trial judges. See 21 
Wright & G raham§ 5032, a t 161 ("It is left to the par ties, in the first instance, 

·to decide whether or not the rules are to be enforced .... It is only in rare 
cases that the trial judge will ... exclude evidence they are content to see 
admitted"i; see also United Stales u. Coonan, 938 F.2d 1553, 1561(CA21991) 
(criminal defendant not entitled "to evade the consequences of a n unsuccessful 
tactical decision" made in welcoming admission of otherwise inadmissihle evi­
dence>. 8 

8 fw.spondr:nl c,,nt.c,nd:,i thnt a pretrial ab'l"cemr:nt to waive the exclusionary provision!! of the 
plca-staWmt!nl Hulei, ii; unlike o typical !!lipulation, which ii! enwrr:d int.o while the c11sc is in 
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Ill 

Because the plea-statement Rules were enacted against a background pre­
sumption that legal rights generally, and evidentiary provisions specifically, 
are subject to waiver by voluntary agreement of the parties, we will not inter­
pret Congress' silence as an implicit. rejection ofwaivability. Respondent bears 
the responsibility of identifying some affirmative basis for conc.ludjng that the 
plea-statement Rules depart from the presumption of waivability. 

Respondent offers three potential bases for concluding that the Rules should 
be placed beyond the control of the parties. We find none of them persuasive. 

A 

Respondent first suggests that the plea-statement Rules establish a "guar­
antee [to] fair procedure" that cannot be waived. Brief for Respondent 12. We 
agree with respondent's basic premise: There may be some evidentiary 
provisions that are so fundamental to the reliability of the factfmding process 
that they may never be waived without irreparably "discredit[ing} the federal 
courts." See 21 Wright & Graham§ 5039, at 207-208; see also Wheat u. United 
States, 486 U.S. 153, 162, 108 S. Ct. 1692, 1698-1699, 100 L. Ed. 2d 140 (1988) 
(court may decline a defendant's waiver of his right to conflict-free counsel); 
United States u. Josefik, 753 F.2d 585, 588 (CA7 1985) ("No doubt there are 
lirnits to waiver; if the parties stipulated to trial by 12 orangutans the 
defendant's conviction would be invalid notwithstanding his consent, because 
some minimum of civilized procedure is required by community feeling 
regardless of what the defendant wants or is willing to accept''). But enforce­
ment of agreements like respondent's plainly will not have that effect. The 
admission of plea statements for il:npeachment ,purposes enhances the truth­
seeking function of trials and will result in more accurate verdicts. Cf. Jenkins 
u. Anderson_. 447 U.S. 231, 238, 100 S. Ct. 2124, 2129, 65 L. Ed. 2d 86 (1980) 
(once a defendant decides to testify, he may be required to face impeachment 
on cross-examination, which furthers the "'function of the courts of justice 
to ascertain the truth'") (quoting Brown u. United StateB, 356 U.S. 148, 156, 
78 S. Ct. 622, 627, 2 L. Ed. 2d 589 (1958)}; Note, 46 Harv. L. Rev., at 142-143 
(''{Al contract to deprive the court of relevant testimony ... stands on a 
different ground than one admitting evidence that would othenvise have been 
barred by an exclusionary t·ule. One contract is an impediment to ascertaining 
the facts, the other aids in the final determination of the true situation") 
(footnote omitted). Under any view of the evidence. the defendant has made 
a false statement, either to the prosecutor during the plea discussion or to 
the jury at trial; making the jury awnre of the inconsistency will tend to 
increase the reliability of the ve1·dict without risking institutional harm to the 
federa I courts. 

progress. ond is more like nn cxtrajudicinl airrcement mode out.side i.he context of litigation. Brfof 
for Respondent 39. While it mny be true thnt cxtrnjucliciol conirncis tnmle prior to litigation trigger 
closer judicial scrutiny than stipuln~ions mRd<• within the context of litigation. see 21 Wright & 
Graham § 5039, ol 206, there is not.hin~ extrnjudicinl about I.he waiver agreement at issue here. 
The agreement was mnde in tlw course of o plea discusslun aimed at l"Psolving the spet·ilic c.J"iminal 
caae that, wa11 •in progress" ngninst, rc111xmdcnt. 
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Respondent nevertheless urges that the plea-statement Rules are analogous 
to Federal Rule of Criminal Procedure 24(c), which provides that "[aln 
alternate juror who does not replace a regular juror shall be discharged aft.er 
the jury retires to consider its verdict." Justice Kennedy's concurrence in 
United States v. Olano, 507 U.S. 725, 741, 113 S. Ct. 1770, 1781, 123 L. Ed. 
2d 508 (1993), suggested that the guarantees of Rule 24(c) may never be 
waived by an agreement to permit alternate jurors to sit in on jury delibera­
tions, and respondent asks us to extend that logic to the pie-a-statement Rules. 
But even if we assume that the requirements of Rule 24(c) are "the product 
of a judgment that our jury system should be given a stable and constant 
structure, one that cannot be varied by a court with or without the consent 
of the parties," id., at 742, 113 S. Ct. at 1782, the plea-statement Rules plainly 
do not satisfy this standard. Rules 410 and 1 l(e)(6) "creat(e), in effect, a 
privilege of the defendant,"' 2 J. Weinstein & M. Berger, Weinstein's Evidence 
lJI 410105), p. 410-43 {1994), and, like other evidentiary privileges, this one 
may be waived or varied at the defendant's request. The Rules provide that 
statements made in the course of plea disc.ussions are inadmissible "against" 
the defendant. and thus leave open the possibility that a defendant may offer 
such statements into evidence for his own tactical advantage. Indeed, the 
Rules contemplate this result in permitting admission of statements made "i.n 
any proceeding wherein another statement made in the course of the same 
... plea discussions has been introduced and the statement ought in fairness 
be considered contemporaneously with it." Fed. Rule Evid. 410(i) (emphasis 
added); accord, Fed. Rule Crim. Proc. ll(e)(6)(i). Thus, the plea-sta tement 
Rules expressly contemplate a degree of party control that is consonant with 
the background presumption of waivability. 9 

B 

Respondent also contends that waiver is fundamentally inconsistent with 
the Rules' goal of encoura ging voluntary settlement. See Advisory Committee's 
Notes on Fed. Rule Evid. 410 /purpose of Rule is "promotion of disposition 
of criminal cases by compromise"). Because the prospect of waiver may make 
defendants "think twice" before entering into any plea negotiation. re.spondent 
suggests that enforcement of waivet agreements acts "as a brake, not as a 
facilitator, to the plea-hargain process." Brief for Respondent 23, n. 17. The 
Ninth Circuit expressed similar concerns, noting that Rules 410 and ll(eJ(6J 
"aid in obtaining th [ej cooperation" that is often necessary to identify and 
prosecute the leaders of a criminal conspiracy and that waiver of the protec­
tions of the Rules "could easily have a chilling effect on the entire plea 
bargaining process." 998 F.2d, at 1455. According to the Ninth Circuit, the 
plea-statement Rules '"'permit the plea bargainer to maximize what he has 'to 

9 The Ninth Circuit reliC!d on Brooklyn Sa11i11g.~ Ua11/1 u. O'Neil. 824 U.S. 697, 65 S .Ct . 895, 
89 L.Ed. 1296 (1945), bul l-hal case ie c3sily distinguisha ble in this regard. B roohl_y11 Sauinga 
Danit he ld thal certa in statutory entillem<,nts guaranteed to e mployees by the Fair Lahor 
Standards Acl of 19:ui wen: unwaivabk· l.J<,cau:sc the illruclure and lel!(i-Hlativc bii;Wry of Lhc Acl 
evinced a spccilic "lcl(islalivc policy~ r,f ~p,·e ve_nt,(ingl private conlractti" on such matters. Id., at 
706, 65 S. Ct. al 902. R,:,;pt,ndcnl has idi;ntified nulllint in the structure or his tory of Lhe plea. 
~tatemi,nt Rules that 11u,.:~csl,; that they w<.:r<: aim1,d al preventinl{ private bargoining; in fact, 
the above di,;cussion sugge!ll11 that the Ul.ilC!,; adopt a conlrnry view. 
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sell'" by preserving "the ability to withdraw from the bargain proposed by 
the prosecutor without being harmed by any of his statements made in the 
course of an aborted plea bargaining session." Ibid. 

We need not decide whether and under what circumstances substantial 
"public policy" interests may permit the inference that Congress intended to 
override the presumption of waivnbility, for in this case there is no basis for 
concluding that waiver will interfere with the Rules' goal of encouraging plea 
bargaining. The court below focused entirely on the defendant's incentives and 
completely ignored the other essential patty to the transaction: the ptosecutor. 
Thus, although the availability of waiver may discourage some defendants 
from negotiating, it is also true that prosecutors may be unwilling to proceed 
without it. 

Prosecutors m.ay be especially reluctant to negotiate without a waiver 
agreement during the early stages of a criminal investigation, when prosecu­
tors are searching for leads and suspects may be willing to offer information 
in exchange for some form of immunity or leniency in sentencing. In this 
"cooperation" context, prosecutors face "painfully delicate" choices as tc 
"wheth:et to proceed and prosecute those suspects against whom the alread 
produced evidence makes a case or whether to extend leniency or fu 
immunity to some suspects in order to procure testimony against other, man 
dangerous suspects against whom existing evidence is flimsy or nonexistent." 
Hughes, Agreements for Cooperation in Criminal Cases, 45 Vand. L. Rev. 1, 
15 (1992). Because prosecutors have limited resources and must be able to 
answer "sensilive questions about the credibility of the testimony" they .receive 
before entering into a.ny sort of cooperation agreement, id., at 10, prosecutors 
may condition cooperation discussions on an agreement that the testimony 
provided may be used for impeachment purposes. See Thompson & Sumner, 
Structuring Informal Immunity, 8 Crim. Just. 16, 19 (spring 1993). lf prosecu­
tors were precluded from securing such agreements. they might well decline 
to enter into cooperation discussions in the first place and might never take 
this potential lirst step toward a pleo bargain. 10 

Indeed, ns n logical matter, it simply makes no sense to conclude that 
mutual settlement will be encouraged by precluding negotiation over an issue 
that may be particularly important to one of the parties to the transaction. 
A sounder way to encournge settlement is to permit the interested parties to 
enter into knowing nnd voluntnry negotiations without any nrbitrury limits 
on their bargaining chips. To use the Ninth Circuit's metaphor, if the 
prosecutor is i.nterested in "buying'' the reliability assurance that accompanies 

10 We cnnnol agree wilh till' disl!Cllt'S conclu;iion that the policil•OI expr<•ssed in the Advil4ory 
Committce'tl Noles to the plcfl-stnlcmcni Rules inclic:lt{I conf.!n•ssionul animosity tuword 
woiv11bility. The Advisory Coinmillcc',i Notl'lcl ulwoys provide sonw polic_v justil'icaiion for the 
cxcluHionm·y J)l'nvi~iomi in thl! Rules, yet thus<! policim, morl'ly justi(v tlw default t'l1le of (•;,cch.1~io11; 
they do not mc•an thu~ tho 1lnrti,.,. cnn never wuivc tlw dc,fault rul(•. lmlt>cd, tlw di::;senl is unwilling 
Lo ncccpt LhC! log-ic11I rc,iult of its nppronch, which would require u wholl'salc rcjcclion uf the 
bnck1~round rm:i<umplinn of purty control ovc>r evidentinry provisions. Hcnrsay. for l•;ocomplc!, is 
gcnurally c•xcluclccl bcmui<c it tm1ds to lt,ck -1ru;,.tworthinC'ss." ,,;ee Ad,•isory (.\,mmittc•t•« Notes on 
Articfo VIH of thu Fed. Ruic»! of" lsvid .. ::!8 U,S.C,ApJl., P- 770, Yl~t l'\"l'n the di,iscnt l"Onn·dt•s thtu 
lhc ht111rRny rules ani "'waival,lc beyond ,my question:• po,,;t, nt t107. Thui<, thl' nll'f,• C,tistf'lll'C of 
o policy ju~tilic·utiun for lhlJ Jllen-,ilntcnwnt Rulc•s cannot 11rovidc a sound bn11is for rnj,,ctin)! the 
lmckl(1'ouml prc,111111.,tion of wnivnbility. 
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n waiver agreement, then precluding waiver can only stifle the market for plea 
bargains. A defendant can "maximize" what he has to "sell" only if he is 
permitted to offer what the prosecutor is most interested in buying. And while 
it is certainly true that prosecutors o-flen need help from the small fish in a 
conspiracy in order to catch the big ones, that is no :reason to preclude waiver 
altogether. If prosecutors decide that certain crucial information will be gained 
only by preserving the inadmissibility' of plea statements. they will agree to 
leave intact the exclusionary provisions of the plea-statement Rules. 

In sum. there is no reason to believe that allowing negotiation as to waiver 
of t,he plea-statement Rules will bring plea bargaining to a grinding halt; it 
may well have the opposite effect. 11 Respondent's unfounded policy argument 
thus provides no basis for concluding that Congress intended to prevent 
criminal defendants from offering to waive the plea-statement Rules during 
plea negotiation . 

C 

Finally, respondent contends that waiver agreements should be forbidden 
because they invite prosecutorial overreaching and abuse. Respondent asserts 
that there is a "gross disparity" in the relative bargaining power of the parties 
to a plea agreement and suggests that a waiver agreement is "inherently 
unfair and coercive."' Brief for Respondent 26. Because the prosecutor retains 
the discretion to "reward defendants for their substantial assistance" under 
the Sentencing Guidelines, respondent argues that defendants face an "'in­
credible dilemma'" whe.n they are asked to accept waiver as the price of 
entering plea discussions. Ibid, (quoting Green u. United States, 355 U.S. 184, 
193, 78 S. Ct. 221, 226, 2 L. Ed. 2d 199 (1957)). 

The dilemma flagged by respondent is indistinguishable from any of a, 
number of difficult choices that criminal defendants face every day. The plea 
bargaining process necessarily exerts pressure on defendants to plead guilty 
and to aba.ndon a series of fundamental rights, but we have repeatedly h eld 
that the government "may encourage a guilty plea by offering substantial 
benefits in return for the plea." Corbitt v. New Jersey, 439 U.S. 212, 219, 99 
S. Ct. 492, 497-498, 58 L. Ed. 2d 466 ( 1978). "While confronting a defendant 
with the risk of more severe punishment clearly may have a 'discouraging 
effect on the defendant's assertion of his trial rights, the imposition of these 
difficult choices [is) an inevitable' - and permissible - 'attribute of any 
legitimate system which tolerates and encourages the negotiation of pleas.'" 
Bordenkircher u. Hayes, 434 U.S. 357,364, 98 S. Ct. 663, 668-669, 54 L. Ed. 
2d 604 fl978J (quoting Chalfin u. Stynchcombe, 412 U.S. 17, 31, 93 S. Ct. 1977, 
1985, 36 L. Ed. 2d 714 (1973)J. 

11 Rc!;pondcnt has faill'd to offe r any e mpirical support for hi!I apocalyptic predictions , and data 
compiled by th(.' Adminil:!trative Office of the United States Courts appear to contradict. t hem. 
Prior to the Ninth Circuit's decis ion in this case (when, accordin,:i to the S olicitor General, fcdcr'ol 
prosecutors in that Circuit used wuive r a greements like the one inval idai.od by the court balow, 
lit.<e Pc,t. for Cert. J 0-l l 1, a:J;proximatc ly 92.2% of the conviction!'l in Uic Ninth Circuit were RCcurcd 
through picas 11f gu;lty or rwlo contendere. Annual Report of the Dlrect.or, Administrative Office 
of thrc: United States Couns, Judicial Busineiu; of the Uni led State~ Courts 278 ( 1992/ (Tnblo D-7}. 
During that same pc,riocl, iibout 88.8% of the convictions in all federal courts wcrn secured by 

voluntary' pleas. Id., a~ 276. 
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The mere potential for abuse of prosecutorial bargaining power is an 
insufficient basis for foreclosing negotiation altogether. "Rather, tradition and 
experience justify our belief that the great majority of prosecutors will be 
faithful to their duty." Newton u. Rumery, 480 U.S. 386, 397, 107 S. Ct. 1187, 
1194, 94 L. Ed. 2d 405 (1987) (plurality opinion); see also United States u. 
Chemical Foundation, Inc., 272 U.S. 1, 14-15, 47 S. Ct. I, 6, 71 L. Ed. 131 
(1926) ("[IJn the absence of clear evidence to the contrary, courts presume that 
[public. officers) have properly discharged their official duties"). Thus, although 
some waiver agreements .. may not be the product of an informed and voluntary 
decision," this possibility "does not justify invalidating all such agreements." 
Newton, supra, 480 U.S. at 393, 107 S. Ct. at 1192 (majority opinion ). Instead, 
the appropriate response to respondent's predictions of abuse is to permit case­
by-case inquiries into whether waiver agreements are the product of fraud 
or coercion. We hold that absent some affirmative indication that the agree­
ment was entered into unknowingly or involuntarily, an agreement to waive 
the exclusionary provisions of the plea-statement Rules is valid and 
enforceable. 

IV 

Respondent conferred with his lawyer after the prosecutor proposed waiver 
as a condition of proceeding with the plea discussion, and he has never 
complained that he entered into the waiver agreement at issue unknowingly 
or involuntarily. The Ninth Circuit's decision was based on its per se rejection 
of waiver of the plea•statement Rules. Accordingly, the judgment of the Court 
of Appeals is reversed. 

It is so ordered. 

JusTrcE G1NSHURG, with whom Jus,~1cE O'CONNOR and JUSTICE BREYER 
join, concu,rring. 

The Court holds that a waiver allowing the Government to impeach with 
statements made during plea negotiations is compatible with Congress' intent 
to promote plea bargaining. It may be, however, that a waiver to use such 
statements in the case in chief would more severely undermine a defendant's 
incentive to negotiate, and thereby inhihit plea bargaining. As the Govern­
ment has not sought such a waiver, we do not here explore this question. 

JusTTCE SOUTER, with whom JUSTICE 8T8VI;;Ns joins, dissenting. 

This case poses only one question: did Congress intend to create a personal 
right subject to waiver by its individual beneficiaries when it adopted Rule 
410 of the Federal Rules of Evidence and Rule ll(eJl6l of the Federal Rules 
of Criminal Procedure, each Huie providing that statements made during plea 
discussions are inadmissible against the defendant except in two carefully 
described circumstances? The case mises no issue of policy to be settled by 
the courts, and if the generally applicable (and generally sound) judicial policy 
of respecting waivers of rights and privileges should conflict with a reading 
of the Rules as reasonably construed to accord with the intent of Congress, 
there is no doubt that congressional intenL should prevail. Because the 
majority ruling .is at odds with the intent of Congress and will render the Rltles 
la1·gely dead letters, I respect.fully dissent, 

' 

.J 
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At first glance. the question of waivability may seem short on substance, 
given. the unconditional language of the two virtually identical Rules, unsof• 
tened by any provision for waiver or allusion t.o that possibility: 

Except as otherwise provided in this rule, evidence ... is not . 
admissible against the defendant who .. _ was a participant in . 
plea discussions lo.fl 

any statement made in the course of plea discussions with an attorney 
for the prosecuting authority which do not result in a plea of guilty 
... [subject to two stated exceptions). Fed. Rule Evid. 410. 

Believers in plain meaning might be excused for thinking that the text 
answers the question. But history may have something to say about what is 
plain, and here history is not silent. If the Rules are assume.d to create only 
a personal right of a defendant, the right arguably finds itself in the company 
of other personal rights, including constitutional ones, that have bee·n accepted 
time out of mind as being freely waivable. See, e.g., Johnson u. Zerbst, 304 
U.S. 458, 465, 58 S. Ct.. 1019, 1023, 82 L. Ed. 1461 (1938) (Sixth Amendment 
right to counsel may be wajved). The possibility that the Rules in question 
here do create such a personal right must, indeed, be taken seriously if for 
no other reason than t.hat the Rules of Evidence contain other bars to 
admissibility equally uncompromising on their face but nonetheless waivable 
beyond any question. See Fed. Rule Evid. 802 (hearsay); Fed.Rule Evid. 1002 
( best evidence). 

The majority comes down on the side or waivability through reliance on the 
general presumption in favor of recognizing waivers of rights, including 
evidentiary rights. To be sure, the majority recognizes that the presumption 
does not necessarily resolve the issue before us, and the majority opinion 
describes some countere.xamples of .rights that are insulated againsl waiver, 
at least when waiver is expressly prohibited or limited in terms that speak 
of waiver expressly. See Crosby u. United .States, 506 U.S. 255, 113 S. Ct. 74,8, 
122 L. Ed. 2d 25 (1993>; Smith v. United States, 360 U.S. 1, 79 S. Ct. 991, 
3 L. Ed. 2d 1041 (19591. Still, the majority seems to assume that the express­
waiver c-.ases describe the only circumstances in which the recognition of 
waiver is foreclosed, and since the Rules in question here say nothing about 
"waiver" as such, the majority finds that fact really to be the end of the matter. 

If there were nothing more to go on here, I, too, would join the majority 
in relying on the fall back rule of permissible waiver. But there is more to go 
on. There is, indeed, good reason to believe that Congress rejected the general 
rule of waivability when it passed the Rules in issue he.re, and once the 
evidence or such congressional intent is squarely faced, we have no business 
but Lo respect it (or deflect it by applying some constitutionally mandated 
requirement of clear statement). There is, of course, no claim. in this case that 
Congress should be hobbled by any clear statement rule, and the result is that 
we are bound to respect the intent that the Advisory Committee's Notes to 
the congressionally enacted Rules reveal. See William;on u. United States, 512 
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U.S. 594, 614-615, 114 S. Ct. 2431, 2442, 129 L. Ed. 2d 476 (1994) (Kennedy, 
J., concurring in judgment) <c•ting cases in which Advisory Committee's Notes 
are taken as authoritative evidence of intent). 

The fact underlying those Notes, and the fact of which all congressional and 
judicial action must take account in dealing with the possible evidentiary 
significance of plea discussions, is that the federal judicial system could not 
possibly litigate every civil and criminal case filed in the courts. The conse• 
quence of this is that plea bargaining is an accepted feature of the criminal 
justice system, and, "[p)roperly administered, it is to be encouraged." Santo• 
bello u. New York, 404 U.S. 257, 260, 92 S. Ct. 495, 498, 30 L. Ed. 2d 427 
{1971). Thus the Advisory Committee's Notes on Rule 410 explained that 
"[e]xclusion of offers to plead guilty or nolo has as its purpose the promotion 
of disposition of criminal cases by compromise." 28 U.S.C. App., p. 750. "As 
with com.promise offers generally, ... free communication is needed, and 
security against having on offer of compromise or related statem,ent admitted 
in evidence effectively encourages it." Ibid. The Advisory Committee's Notes 
on. Rule ll(e)(6) drew the same conclusion about the purpose of that Rule and 
summed up the object of both Rules as being "to permit the unrestrained 
candor which produces effective plea discussions between the attorney for the 
government and the attorney for the defendant or the defendant when acting 
prose." 18 U.S.C. App., p. 745 (1979 Amendment) (internal quotation marks 
omitted). 

These explanations show with reasonable clarity that Congress probabl 
made two assumptions when it adopted the Rules: pleas and plea discussion, 
are to be encouraged, and conditions of un_restrained candor are the most 
effective means of encouragement. The provisions protecting a defendant 
against use of statements made in his plea bargaining are thus meant to 
create something more than a personal right shielding an individual from his 
imprudence. Rather , the Rules are meant to serve the interest of the federal 
judicial system (whose reseurces are controlled by Congress), by creating the 
conditions understood by Congress to be effective in promot ing reasonable plea 
agreements. Whether Congress was right or wrcmg that unrestrained candor 
is necessary to promote a reasonable number of plea agreements, Congress 
assumed that there was, such a need and meant to satisfy it by these Rules. 
Since the zone of unrestrained candor is diminished whenever a defendant 
has to stop to think about the amount of trouble his openness may cause him 
if the plea negotiations foll through, Congress must have understood that the 
judicial system's interest in cn.ndid plea discussions would be threatened by 
recognizing waivers under Rules 410 and ll(e)l6). See ABA Standards for 
Criminal Justice 14---3.4, commentary (2d ed. 1980) (a rule contrary to the one 
adopted by Congress "would discourage plea negotiations and agreements, for 
defendants would have to he constantly concerned whether, in light of their 
plea negotiation activities, they could successfully defend on the merits if a 
plea ultimately was not entered"). There is, indeed, no indication that 
Congress intended merely a regime of such limited openness as might happen 
to survive market forces sufficient to supplant a defau lt rule of inadmissibility. 
Nor may Cong.rcss he presumed to heve intended to permit waivers that would 
undermine the stated policy of its own R\1les. Brooklyn Savings Bank u. O'Neil, 
324 U.S. 697, 704, 65 S. Ct. 8951 9001 89 L. Ed. 1296 (1945 > ("Where a private 

I 

I 

~ 
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right is granted in the public interest to effectuate a legislative policy, waiver 
of a right so charged or colored with the public interest will not be allowed 
where it would thwart the legislative policy which it was designed to 
effectuate"). 

It hears emphasizing that I would not suggest that there is only one 
reasonable balance possible between society's interest in encouraging compro• 
mise (which Congress thought to he served most effectively by refusing to 
recognize waivers of rights under these Rules) and society's interest in 
providing a vigorous adversary system when cases are tried (which may be 
served by recognizing waivers). The majority may be right that a better 
balance could have been struck than the one Congress intended. The majority 
may also be correct as a matter of policy that enough pleas will result even 
if parties are allowed to make their own rule of admissibility by agi·eement, 
with prosecutors refusing to talk without a defendant's waiver (unless such 
refusal overloads the system beyond its capacity for trials) and defendants 
refusing to waive (unless they are desperate enough to forgo their option to 
be tried without fear of compromising statements if the plea negotiations fail). 
But whether the majority is right or wrong on either score is beside the point; 
the policy it endorses is not the policy that Congress intended when it enacted 
the Rules. See Touche Ross & Co. u. Redington, 442 U.S. 560, 578, 99 S. Ct. 
2479, 2490, 61 L. Ed. 2d 82 (1979) ("The ultimate quest-ion is one of congressio­
nal intent, not one of whether this Court thinks that it. can improve upon the 
statutory scheme that Congress enacted into law"). 

The unlikelihood that Congress intended the modest default rule that the 
majority sees in Rules ll(e)(6) and 410 looms all the larger when the 
consequences of the majority position are pursued. The first consequence is 
that the Rules will probably not even function as default rules, for there is 
little chance that they will be applied at all. Already, standard forms indicate 
that many federal prosecutors routinely require waiver of Rules 410 and ll(e)(6) 
rights before a prosecutor is willing to enter into plea discussions. Pet. for Cert. 
10-11. See also United States u. Steuen.s, 935 F .2cl 1380, 1396 (CA3 1991) 
("Plea agree.ments ... commonly contain a provision stating that proffer 
information that is disclosed during the course of plea negotiations is .. . 
admissible for purposes of impeachment"). Ac; the Government conceded dur­
ing oral argument, defendants are generally in no position to challenge de­
mands for these waivers, and the use of waiver provisions as contracts of 
adhesion has become accepted practice. 12 Today's decision can only speed the 
heretofore illegitimate process by which the exception has been swallowing 
the Rules. See, e.g., Guidry u. Sheet Metal Workers Nat. Pension Fund, 493 
U.S. 365, 377, 110 S. Ct. 680, 687-688, 107 L. Ed. 2d 782 ( 1990) (no exception 
should be made by Court because it would be too difficult to "carve out an 

12 Tim argument that the f)lca-borl{aining sys te m stHI works even Lhough waiver has become 
the accepted practice does not am1wer the qu1:s iion whether Congress intended t.o permit a w;iiver 
rule. The Court's ohlig:nion ie to inl1ir1Jret criminal procedure and evidentiary rules according 
to wngressional intent. If the Gove rnment believes lhut. the be.tt(•r rule is d'ifl'crc nt from what 
is currently the law, the Government can petilirm Cuogr·e/\s to change il. See 1VA 11. I/ill, 437 
U.S. J53, 194. 9A S. CL 2279, 230J-2,'.l02, 57 L. Ed. 2d 117 <I978J ('"Our individual af)proiMHI of 
the wisdom or unwisdr,m of a particular 1:oursc consciously selected by lhc Coogl'es.s is to be put 
aside in the ,,rucess of interpreting a statuLt," J. 
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exception that would not swallow the rule"); United States u. Powell, 469 U.S. 
57, 68, 105 S. Ct. 471, 478-479, 83 L. Ed. 2d 461 (1984) (respondent's sug­
gested exception to the Dunn rule "threatens to swallow the rule"). See also 
23 C. Wright & K. Graham, Federal Practice and Procedure 121-122, n. 7.3 
(1994 Supp.) ("It would seem strange if the prosecutor could undermine the 
judicial policy, now endorsed by Congress, of encouraging plea bargaining by 
announcing a policy that his office wi11 only plea bargain with defendants who 
'waive' the benefits of Rule 410"J. Accordingly, it is probably only a matter 
of time until the Rules are dead letters. 

The second consequence likely to emerge from today's decision is the 
practical certainty that the waiver demanded will in time come to function 
as a waiver of trial itself. It is true that many (if not all) of the waiver forms 
now employed go only to admissibility for impeachment. 13 But although the 
erosion of the Rules has begun with this trickle, the majority's reasoning will 
provide no principled limit. to it. The Rules draw no distinction between use 
or a statement for impeachment and use in the Government's case in chief. 
If objection can be waived for impeachment use. it can be waived for use as 
affirmative evidence, and if the Government can effectively demand waiver 
in the former instance, there is no reason to believe it will not do so just as 
successfully in the latter. When it does, there is nothing this Court will 
legitimately be able to do about it. The Court is construing a congressional 
Rule on the theory that Congress meant to permit its waiver. Once that point 
is passed, as it is today, there is no legitimate limit on admissibility of a 
defendant's plea negotiation statements beyond what the Constitution may 
independently impose or the traffic may bear. Just what the traffic may bear 
is an ope.n question, but what cannot be denied is that the majority opinion 
sanctions a demand for waiver or such scope that a defendant who gives it 
will be unable even to acknowledge his desire to negotiate a guilty plea 
without furnishing admissible evidence against himself then and there. In 
such cases, the possibility of trial if no agreement is reached will be reduce.d 
to fantasy. The only defendant who will not damage himself by even the most 
restrained candor will be the one so desperate that he might as well walk into 
coul't and enter a naked guilty plea. It defies reason to think that Congress 
intended to invite such n result, when it adopted a Rule said to promote candid 
discussion in the interest of encouraging compromise. 

13 Wuivcr for impcachmcnl use. however. hns been applied broadly. For exnmple. plea 
st:tlemenls hnve been used lo impench P dl•f(•ndant's witncssl.'s C'vcn where tht• d<'l't>ndant hns 
chm;cn not lo lcsLi/y. Sc<' U11it,.·d St<lft•-• t>, Oorlch, 5 l~.Jd 1056, J0G9 (CA7 1993) (~IJlusl as the 
dcfondant musl choose whclhl'r to protecL the proffer stntc111ents by not tnkioi:: the slund, the 
dcfondant must chclo~c whc:thc r to protect llw l)n>ITer by cnrefull_y dett>r111ining whkh liiles of 
quc,-;tioning to pursut' with different witnc!!scs">, cert. pending s11b 11<>111. Suess 1•. Unill•ci Stait•s, 
No. 93-7218. 





Chapter 7 

THE EXAMINATION AND IMPEACHME.NT OF 
WITNESSES 

§ 7.01 
1. 

2. 
3. 

4. 
5. 

6. 

7. 
8. 

CHAPTER CHECKLIST 
Is there a witness testifying at a hearing or proceeding before, dur­
ing, or after the trial? 

Is the witness under oath and subject to cross-examination? 

Is the witness offering evidence going to the background of the case, 
an element of a claim, defense, or cause of action, or the impeach-
ment of anothe.r witness? · · 

Is the witness on c;iirect, cross, redirect, or recross examination? 

If this is the proponent's witness, what objections to the witness' 
testimony can be anticipated? 

[f the witness is being impeached, is the impeachment intrinsic 
(from the witness' mouth) or extrinsic (by offering other evidence 
or another witness)? 

If the impeachment is intrinsic, is it in a permissible form? 

[f the impeachment is extrinsic. does it satisfy the collateral issue 
rule? 

§ 7.02 RELEVANT FEDERAL RULES OF EVIDENCE 

Rule 601. General Rule of Competency 

Every person is competent to be a witness except a.s otherwise provided in 
these rules. However, in civil actions and proceedings, with respect to an 
element of a claim or defense as to which State law supplies the rule of 
decision, the competency of a witness shall be determined in accordance with 
State law. 

Rule 602. Lack of Persona) Knowledge 

A witness may not testify to a matter unless evidence is introduced sufficient 
to support a finding that the witness has personal knowledge of the matter. 
Eviuence to prove personal knowledge may, but need not, consist of the 
witness' own testimony. This rule is subject to the provisions of rule 703, 
''relating to opinion testimony by expert witnesses. 

Rule 603. Oath or Affirmation 

Before testifying, every witness shall be required to declare that the witness 
will testify truLhfully, by ooth or affirmation administered in a form calculated 

263 
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to awaken the witness' conscience and impress the witness' mind with the 
duty to do so. 

Rule 604. Interpreters 

An interpreter is subject to the provisions of these rules relating to qualifica• 
tion as an expert and the administration of an oath or affirmation to make 
a true translation. 

Rule 605. Competency of Judge as Witness 

The judge presiding at the trial may not testify in that trial as a witness. 
No objection need be made in order to preserve the point. 

Rule 606. Competency of Juror as Witness 

(a) At the trial. A member of the jury may not testify as a witness before 
that jury in the trial of the case in which the juror is sitting. If the juror is 
called so to testify, the opposing party shall be afforded an opportunity to 
object out of the presence of the jury. 

(b) Inquiry into validity of verdict or indictment. Upon an inquiry into 
the validity of a verdict or indictment, a juror may not testify as to any matter 
or statement occurring during the course of the jury's deliberations or to the 
effect of anything upon that or any other juror's mind or emotions as 
influencing the juror to assent to or dissent from the verdict or indictment 
or concerning the juror's mental processes in connection therewith. But a juror 
may testify about fl) whether extraneous prejudicial information was improp• 
erly brought to the jury's attention, (2J whether any o'utside influence was 
improperly brought to bear upon any juror .•.• 

Rule 607. Who May Impeach 

The eredibility of a witness may be attacked by any party, including the 
party calling the witness. 

Rule 608. Evidence of Character and Conduct of Witness 

(a} Opinion and reputation evidence of character. The credibility of 
a witness may he attacked or supported by evidence in the. form of opinion ' 
or reputa.tion, but subject to these limitations: (1) the evidence tnay refer only 
to character for truthfulness or untruthfulness .... 

(b) Specific instances of conduct. Specific instances of the conduct of 
a witness, for the purpose of attacking or supporting the witness' character 
for truthfulness, ot.ber than conviction of crime as provided in rule 609, may. 
not be proved by extrinsic evidence .. They may, however, in the discretion of 
the court, if probative of truthfulness or untruthfulness, be inquired into on 
croRs-examination of the witness, ( J J concerning tl1e witness' character for 
truthfulness or untruthfulness, or (2) concerning the character for trut.hful­
nes1:1 or untruthfulness of another wit,rnHs as to which character the witness 
being cross•examined has testified. 
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The giving of testimony, whether by an accused or by any other witness, 
does not operate as a waiver of the accu.sed's or the witness' privilege against 
self-incrimination when examined with respect to matters that relate only to 
character for truthfulness. 

Rule 609, Impeachment by Evidence of Conviction of Crime 

(a) General rule. For the purpose of attacking the character for truthful­
ness of a witness, ( 1) evidence that a witness other than an accused has been 
convicted of a crime shall be admitted, subject to Rule 403, if the crime wa.s 
punishable by death or imprisonment in excess of one year under the law 
under which the witness was convicted, and evidence that an accused has been 
convicted of such a crime shall be admitted if the court determines that the 
probative value of admitting this evidence outweighs its prejudicial effect to 
the accused; and (2) evidence that any witness has been convicted of a crime 
shall be admitted regardless of the punishment, if it readily can be determined 
that establishing the elements of the crime required proof or admission of an 
act of dishonesty or false statement by the witness. ~ 

Rule 610. Religious Beliefs or Opinions 

Evidence of the beliefs or opinions of a witness on matters of religion is not 
admissible for the purpose of showing that by reason of their nature, the 
witness' credibility is impaired or enhanced. 

Rule 611. Mode and Order of Interrogation and Presentation 

(a) Control by court. The court shall exercise reasonable control over the 
mode and order of interrogating witnesses end presenting evidence .... 

(b) Scope of c·ross-examination. Cross-examination should be limited to 
the subject matter of the direct examination and matters affecting the 
credibility of the witness .... 

(c) Leading question$. Leading questions should not be used on the direct 
examination of a witness except as may be necessary to develop the witness' 
testimony. Ordinarily leading questions should be permitted on 
cross-examination. . ; . .. 

Rule 612. Writing Used to Refresh Memory 

Except as otherwise provided in criminal proceedings by section 3500 of 
Title 18, United States Code, if a witness uses a writing to refresh memory 
for the purpose of testifying, either 

(1) while testifying, or 

(2) before testifying, if the court in its discretion determines it is necessary 
in the interests of justice, 

an adverse party is entitled to have the writing produced nt the hearing, to 
._ jnepect it, t..o cross•exnmine the witness thereon, and to introduce in evidence 

those portions which relate to t.he testimony of the witness .... 
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Rule 613. Prior Statements of Witnesses 

(a) Examining witness concerning prior statement. In examining a 
witness concerning a prior statement made by the witness, whether written 
or not, the statement need not be shown nor its contents disclosed to the 
witness at that time, but on request the same shall be shown or disclosed to 
opposing counsel. 

Rule 614. Calling and Interrogation of Witnesses by Court 

{a) Callin,g by court. The court may, on its own motion or at the suggestion 
of a party, call witnesses, and all parties are entitled to cross-examine 
witnesses thus called. 

(b) Interrogation by court. The court may interrogate witnesses, whether 
called by itself or by a party. 

(c) Objections. Objections to the calling of witnesses by the court or to 
interrogation by it may be made at the time or at the next available opportu­
nity when the jury is not present, 

Rule 615. Exclusion of Witnesses. 

At the request of a party the court shall order witnesses excluded ~o that 
they cannot hear the testimony of other witnesses, and it may make the order 
of its own motion. This rule does not authorize exclusion of (1) a party who 
is a natural person. or (2) an officer or employee of a party which is not a 
natural person designated as its representatjve by its atton1ey1 or (3) a person 
whose presence is shown by a party to he essential to the presentation~ of the 
party's cause, or (4J a person authorized by statute to be present. 

§ 7.03 EXAMINATION OF WITNESSES 

[A] Overview 

Witness testimony, sometimes refel"red to as "viva voce," or "by voice," is 
one of the most common type.s of evidence at trial. Witnesses produce 
potentially powerful evidence, and witness examination sometimes becomes 
a "trial within a trial," much like the individual battles within a war. Because 
of the significance of witness testimony, special rules have been adopted to 
govern it. Many trials are won or lost on the nature and impact of witness 
testimony and how the attorneys negotiate the rules governing the admissibil­
ity of that testimony. 

. ~ _ , Tbe R .. ules place the e:x~minatio~ of witnesses ~q'uer':ly within_ the control -,'-'~"' L. of the judge. Under Rule 611, the Judge has the d1scret10n. to decide whether 
-1... lA ..e-\ll.>-, to allow witness testimony and if_so, in what form and ~.t w~at time. _For 

1 example, the judge has the authonty to ,rovem the use of leading questlons 
on direcl examination, to restrict the lengih of time fol" cross-examination and 
to limit the scope of cross-examination. See Rule 611. Of course, the Federal 
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- --Rules of Evidence prnvide the judge with guidance and impose a variety ot"L-"_L~ ;~ 
prohibitions, including the subject matter of the questions. For example, (2-v 

questions must concern a relevant matter under Rules 401 and 402 and not 
elicit privileged information under Rule 501. , 

The Federal Rules of Evidence impose several different types of limits on 
witness testimony. These limits range from who may testify (i.e., witness 
competency), to the substance of the testimony, to the form of the questions 
asked. Competency restrictions, such as those imposed on judge and jurors 
as provided in Rules 605 and 606, help to maintain the fundamental fairness 
of the trial process. Substantive limits are utilized to deter suspect evidence, 
such as hearsay, propensity character evidence, and settlement offers. Form 
limits also are intended to foster fairness and efficiency in the stylized "dance" 
that constitutes a trial. 

[B] Competency: Who May Testify 

The competency of witnesses to testify in federal court is generally deter­
mined by Federal Rule of Evidence 601. While it may seem obvious that 
federal law should govern in federal courts, there exists one glaring exception 
in the area of witness competency. Rule 601 directs that state competency law 
governs in a federal civil action or proceeding when the state law provides 
the rule of decision. In this manner, Rule 601 becomes a choice-of-law rule. 
The use, of state law in federal court is not restricted solely to competency 
matters. State law sometimes may be used in federal court when determining 
whether evidence is privileged. See Rule 501. Privileges are disct1~sed in 
Chapter 17. See also presumptions, Rule 302. 

Under the Federal Rules of Evidence, all witnesses are presumptively 
competent to testify. Rule 601. Rule 601 reverses the common law, which for 
many years excluded from the witness stan.d various categor.ies of persons, 
such as those convicted of certain crimes, persons having an interest in the 
action (such as a party or a party's spouse), and persons without religious 
beliefs. These incompetencies have largely disappeared from both federal and 
state courts, with the one remoining vestige in some state co\lrts often called 
"Dead Man's Statutes." These statutes essentially prohibit interested parties 
from testifying about an oral transaction or communication against a deceased 
or incompetent person essentially because such a person would not be able 
to rebut that testimony. Under the federal rules, at least, all of the aforemen­
tioned persons are permitted to testify, although some prior conduct, such ns 
convictions of crime, may be the subject of impeachment. An example of a 
"Dead Man's Statute" follows. 

Idaho Code § 9-202. Who may not testify 

The- following persons cannot be witnesses: 

3. Parties or assignors of parties to an action or proceeding. or per­
sons in whosr:.i behalf an action 01· proceeding is prosecuted against an 
e.xecutor or administrator, upon a claim or demand against the estate 
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of a deceased person. as to any communica tion or agreement, not in 
writing. occurring before the death of such deceased person. 

- \J" 
( --.. lt \~'-'l \ The presumption of competency under Rule 601 is not a. free pass to testify. 

a... :t -, l The presumptiYe witness must meet the foundational requirement of under-..pu.. ~){ standing what it means to tell the truth, must possess some relevant informa-
/." ,,_ ,,f tion, and must bypass several carefully delineated prohibitions involving 

~ \ R} \' \ testimony by the judge and jurors. 
-~ 

The primary foundational requirement for witness competency is that the 
witness must be able to unde rstand what it means to be truthful. This 
prerequisite has no bright-line litmus test, perhaps because impos ing a bright­
line standard would be d ifficult, if not impossible. As the Advisory Committee 
Note to Rule 601 aptly stated, "No mental or moral qualifications for testifying 
a s a witness are specified . Standards of mental capacity have proved elusive 
in actual application." Consequently, it is assumed in the Rules that the 
overwhelming majority of witnesses understand their obligation to tes tify 
truthfully. This assumption extends even to convicted pe1jurers (who will be 
given an opportunity to incur yet another perjury conviction). The re is one 
category of witness where the truthfulness requirement is regularly tested, 
however, and that is the child witness. An attorney must carefully lay a 
foundation with child witnesses to es tablish their understanding of the 
difference between truth and falsehood. 

Example 

ATTORNEY: Hi, Rebecca. How are you? 

A: Fine. 

ATTORNEY: Good. I am going to a sk you a few questions, Okay? 

A: Okay. 

ATTORNEY: May I call you Becca? 

A: My Mommy and Daddy do. 

ATIORNEY: Becca, how old are you? 

A: Four. Last week! 

ATTORNEY: Did you have a party on your birthday? 

A: Yes. With cake. 

ATTORNEY: With whom do you live, Becca? 

A: My Mommy and Daddy and Emma. 

ATTORNEY: Who is Emma? 

A: My sister. 

ATTORNEY: Becca, do you know what it means to tell the truth? 

A: Yes. 
ATTORNEY: Wha t happens when you don't tell the truth? 
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A: Mommy sends me to time-out. 

ATTORNEY: What is that? 

A: It is when I am in trouble. 

ATTORNEY: What happens during time-out? 

A: I stand in a corner. I'm not allowed to talk. 

ATTORNEY: Is it fun? 

A: Noooo. 

ATTORNEY: What happens if you tell the truth? 

A: Nothing. 

ATI0RNEY: No time-out? 

A:No. 

ATTORNEY: Are you going to tell the truth here today? 

A: Yes. (nodding her head up and down) 

I 

J 
1 

\l 
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ATIORNEY: If I told you that I was wearing a green tie, would that be the 
truth or a lie? 

A: That's silly. That would be a lie. 

ATTORNEY: And if I told you that Santa Claus and the Easter Bunny were 
phony merchandising· creations of a capitalist economy ... please don't cry 
Becca, I withdraw the question. 

ATTORNEY: Now, remember when there was a fire at your house? 

A: Yes. 

ATTORNEY: Who was home at the time? 

Problem 7-1; The Habitual Drug Addict 

Paul observed an armed robbery in Pacific Heights one foggy Sunday 
morning. When Paul was called to testify for the prosecution, the defense 
objected. In an earlier deposition, Paul admitted that he was a heroin addict, , 
and had been one for more than a decade. Should Paul's testimony be 
permitted? 

Problem 7-2: Sa.y What? • 

Archie Oakley, age 102, was on his front porch when he observed a purse 
snatching approximately 20 yards nway. While. Archie could not positively ,....11 

identify the assailant, he was called to testify by the prosecution to provide '"C' 1!...-'-' 
other relevant information. Archie concedes that he is deaf in one ear, needs 
a hearing aid in the other, ond hos very poor vision. The defendant objects 
to Archie's testimony, claiming it is extremely unreliable. /s Archie competent 
to testify? 

Probleni 7-3: Dead Again and Again 

Josie agreed in writing to sell Bernard her boat, pending an inspection. The 
inspection occurred flnd it was a complete success. Befo1·e the completion of 
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the sale, however, Josie died. Bernard then brought suit against Josie's estate 
based on diversity of citizenship. Bernard sought specific performance of the 
contract. At trial. Bernard took the witness stand to testify about the terms 
of the contract. Will he be allowed to testify about the agreement if a "Dead 
Man's Statute" applies? Explain. 

Problem 7-4: Hypnotized 

Lil. the victim of an armed robbery at gunpoint, could not remember what 
happened during the robbery, no matter how hard she tried to recall the 
eYents, with the exception of the general time and place. After she made 
numerous unsuccessful attempts to recall the crime, a certified police .neurop­
sychologist li:rpnotized her. After the hypnosis, Lil was able to recall what had 
occurred during the robbery and even remembered the identity of the perpe­
trator. Will Lil be allowed to testify at trial? 

[C] Requirement of Personal Knowledge 
Federal Rule of Evidence 602 requires lay witnesses to possess pet'sonal 

knowledge in order to testify. Without personal knowledge, a lay person likely 
violates the Rules in at least two ways: ( 1) the testimony is probably based 
on hearsay. in which case the original declarants would be the preferable 
witnesses: and C2J the t€stimony is probably speculation, which would distract 
the jury from drawing its own inferences from the admitted evidence. 

• Rule 602 permits some witnesses to testify without personal knowledg'e. The 
most significant example of testimony without personal knowledge involves 
expert witnesses, who routinely testify based on facts supplied to them either 
before or during their testimony. See Rule 703. Similady, out..of•court admis­
sions of party opponents (generally offered through the testimony of in-court 
witnesses/ are admissible in evidence, even if they were not based on the 
party's personal knowledge. See Rule 80l(d)(2). These exceptionli are discussed 
at length in Chnpters 9 and 13, respectively. 

Rule 602 can be viewed in conjunction with Federal Rule of Evidence 701, 
which describes when lay persons may ofter opinions. As Rule 701 explains, 
a lay witness may offer opinions or inferences if the opinions "are (a) rationally 
based on the perception of the witness and lbJ helpful to a clear understanding 
of tht< witness' testimony or the dete.rmination of a fact in issue." Thus, the 
personal knowledge requirement leaves some room for Jay witnesses to offer 
opinions and inferences, but only within narrow guidelines. 

Example 

Peter brings suit against his neighbor, Stanley, for civil assault, trespass, 
and conversion. At trial, Peter calls another neighbor, Howard, to testify. The 
following exchange occurs on direct examination; 

PLAINTIFF'S ATTORNEY: Now, Howard, what happened at 6:45 p.m. on 
January 4th? 
A: Stanley walked across the path between his and Peter's house. He was 
carrying a disgusting dead animal and -
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DEFENDANT'S ATTORNEY: Objection. Lack of personal knowledge, Your 
Honor. 

JUDGE: To the bench, counsel. 

PLAINTIFF'S ATTORNEY: Your Honor, Howard had seen Peter walk across 
that path innumerable times on prior occasions, if not this one, and was told 
by Elma, who always is a reliable source of information for what happens in 
that part of the neighborhood, that Peter walked across the path on this 
occasion with the dead animal. 

JUDGE: I am going to sustain the objection. Even if Howard had observed 
Peter traverse the path many times before, he cannot opine that Peter did 
so on this occasion. If anyone should testify about Peter's alleged trip with 

1the dead animal, it ought to be Elma. Instead, Howard's testimony is hearsay 
when he offers Elma's statement as his own. There is a preference for putting 
Elma on the witness stand to hear about her observations directly. Please 
continue with the examination. Again, the objection is sustained. 

Problem 7-5: Robbin the Hood 

Robbin the Hood is prosecuted for 'bank robbery. At trial, Robbin's wife, 
Gayle, testifies for the defense. She states that before Robbin robbed the bank 
to give to the poor, he was despondent about the state of affairs in this country. 
The prosecution objects to this testimony, claiming that Gayle lacks personal 
knowledge about Robbin's state of mind. Wha.t ruling and why? 

[D] Competency of Judges and Attorneys As 
Witnesses {Rule 605) 

Rule 605 sensibly disqualifies judges from testifying in trials over which 
they preside. Serious doubts about objectivity would arise if a judge were 
called to testify at the behest of a party. In practice, a situation in which a 
party seeks to have a judge testify to case-related information is unlikely to 
arise. If judges have personal knowledge about events giving rise to litigation 
they are suppo!:!ed to preserve both the reality and the appearance of impar­
tiality by recusing themselves, regardless of whether they are likely to be 
called as witnesses.1 In the unlikely event a party does call a judge to testify, 
Rule 605 provides that the adversary need not object to preserve the impropri­
ety for appeal. The automatic objection protects a party from having to directly 
challenge a judge's competency in open court. 

The Federal Rules of Evidence do not have a rule barring attorneys from 
testifying in cases in which they apperu· as counsel. Aga.i..11, the situation rarely 
arises because ethical rules generally baJ· lawyers from ~tppearing as counsel 
in i.rial if they are likely to be called as witne~es. 2 However, the lack of a 

1 f•'or nn n1111lysi1:1 of whether judges must disqualify thcm!<elves from prc-fliding over cuses in 
which they hnve personal knowlcdi;c• of cosc-rc-lntc-d regnrdlt•ss of whether tmy pnrty intend,; to 
cnll the judge ns n wilnl'SS, sec Glen WeissenuerJ((!r and Jnmcs Dunne. Fl?c/(•1-0/ Rules of El'idcllc-'-': 
Rules, Leg/11fotiue lli11lory. Comme11tnry nmi A11thority 253·256 1Lexi!,Ncxis Pub. Co. 2005). 

2 Sec, e.g., Rule 3.71nl of the ,P.fodol R\1lcs or Prof1"ssio1111.I Conduct. If the need for on nttomev's 
testimony ori><c!I only nf\cr the nltorncy•clil'nt relntiuni;hip is und<>rwny, the ntturnc-y shm;ld 
wilhdrnw 1111 cournnil unle1111 cluing so would cnu11e ·substantml hurcl11hip.h See id. 
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rule flatly rendering attorneys incompetent as witnesses means that judges 
sometimes do allo,,, attorneys to testify to uncontested and formalistic mat­
ters. For example, a judge may allow an attorney of record to testify to efforts 
to locate an unavailable witness for the purposes of establishing a hearsay 
declarant's unavailability under Rule 804(a). 

Problem 7•6: Anyone But You 

Judge Liz Wilber lived in a suburban neighborhood outside of Chicago. One 
cold Saturday morning, while she was walking her dog, Pudge, the Judge 
wit,nessed two of her neighbors engaged in a fistfight. The fight ended when 
one neighbor took out a knife and stabbed the other, causing a serious wound. 
Judge Wilber coincidentally drew the case and presided over the trial. 

The defense calls Judge WHber a.s a "necessary" witness. 

1. Can she testify if she states from the bench that testifying will not impede 
her impartiality? 

2. If no objection is lodged by the opposing counsel, can Judge Wilber then 
testify? 

3. Can the bailiff, who also Jives in the neighborhood, testjfy? 

4. Can the court reporter, who is a friend of the defendant, testify as a 
character witness? 

5_ Can the defendant's best friend, who was convicted of murder twice and 
perjury once, testify for the defendant on a minor question of fact? 

6. Suppose Judge Wilber had recessed the case for the day and was heading 
to her car. As she did so, she overheard a witness who had just testified say, 
"My testimony today really pulled the wool over their eyes; I can't believe they 
bought that garbage!" What should the Judge do? 

7. Suppose that instead of Judge Wilber overhearing the witness, it was 
the opposing counsel. What should the opposing counsel do? 

Problem 7-7: The Deal 

Enos, Nasty, and Usta are memhers of a radical environmental group that 
allegedly fire-bombed the office of the Sierra Club, killing two people. Only 
Nasty and Usta are charged with the hombing. Enos is called to testify for 
the prosecution. The defo.nse counsel believes that Enos had been offered a 
deal by the prosecution in exchange for his testimony, but that he would refuse 
to acknowledge such a deal at trial. The defense counsel wants to call in 
rebuttal the assistant prosecutor who negotiated with Enos. Can the assistant 
prosecutor be asked to testify? See United States u. Newman, 476 F.2d 733 (3d 
Cir. 1973J. 

Practice Tip: Cnmpet<mcy to leslify - wh:y attorneys use investigators: Often, 
lawyers intt:rview the witnesses in a case either formally, in depositions, or 
informally. When lawyers cross-examine the opposing witnesses after such 
interviews, they are "locked in" to their stories based on the interviews. 
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Sometimes, the witnesses deny having made the prior statements, especially 
those made during the informal interviews. This situation could create a sig­
nificant dilemma. Counsel is not about to testify in order to extrinsically 
impeach the witness, but still does not want to let the witness' credibility 
remain whole. The answer lies in the use of investigators. If an investigator 
had beeu employed, the investigator could be called to testify about what was 
said, consequently impeaching the witness and letting the attorney play the 
sole role at trial for which she prepared - lawyer, not witness. 

[E] Competency of Jurors As Witnesses (Rule 606) 

Rule 606(a) closely resembles Rule 605, in that it ba1"1sjurors from testifying 
io cases where they are sitting as jurors. The primary difference, should the 
unlikely scenario of a juror being called as a witness occur, is that an 
adversary has to object to preserve the point for appeal. The rule allows the 
adverse party to object out of the jury's presence, reducing the risk that the 
objection will prejudice the remaining jurors. A mistrial likely would result 
should a party seek to call a juror to testify. Removing thejuror from. the jury 
and continuing with the trial in front of the remaining jurors (perhaps with 
the addition of an alternate) is unlikely to be a satisfactory solution, since 
the ability of the remaining jurors to evaluate the credibility of their ex­
colleague's impartially would be in question. 

It might be unimaginable that judges and jurors would testify in actions 
in which they are professionally involved. However, Rules 605 and 606(a} are 
at the polar extreme from trial procedures as they initially evolved in England. 
Hundreds of years ago, judges and jurors had first hand knowledge of the 
parties and their disputes. Rather than listening to evidence, they reviewed 
what they knew and rendered judgments accordingly. Implicit in Rules 605 
and 606(aJ, by contrast, is the policy that judges and jurors should not be 
personally acquainted with parties or their disputes. 

Unlike Rules 606 and 606(a), Rule 606(b) applies to scenarios that ori~e 
often. Aft.er a verdict is rendered and a jury is discharged. the losing party 
n1ay talk to jurors and uncover deliberative improprieties t;he party t.hinks 
justifies setting aside the verdict. There are numerous possible improprieties. 
A party may find out that, despite an out of court statement being admitted 
only for a limited, non-hearsay purpose, the jurors in fact violated the hearsay 
.rule by using it for its truth. Similarly, jurors might have used evidence 
admil.ted for a non-chnracter use as evidence thnt n defendant was a' bad 
person and therefore deserved to be convicted despite doubts over whether 
the defendant committed the charged crime .. Perhaps Lhe jurors speculated 
about inadmissible evidence or agreed they had no idea what the phrase 
"malice aforethought" meant, but were too embarrassed to ask the judge for 
clarification. Also, some jurors might have changed their votes because they 
wanted to conclude the deliberations quickly. 

Rule 606(b)'s response to such problems is consistent with the aphorism 
widely attributed to Otto Von Bismarck, "If you like laws and sausages, you 
should never watch either one being made." That is, while such happenings 
har~ly symbolize the jury system'e finest moments, the rule keeps the 
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deliberations largely hidden from vie,v by forbidding jurors from testifying 
about them: "Upon an inquiry into the validity of a verdict ... a juror may 
not testify as to any matter or statement occurring during the course of the 
jury's deliberations or the effect of anything upon that or any other juror's 
mind or emotions as innuencing the juror to assent to o.r dissent from the 
verdict ... or concerning the juror's mental processes in connection therewith 
.... " Rule 606\b) rests in part on a judgment that perfection in the trial 
process is impossible to achieve and the need for finality means that impropri­
eties in the jury process generally must be tolerated. In addition, underlying 
Rule 606(b ) is a fear that a general policy admitting evidence about jury 
deljberations would chill jurors' abilities to speak ope nly and would encourage 
losing parties to hound jurors who suffered from "buyer's remorse" into de­
scribing improprieties that might ncit have occurred. 

Example 1 

Tanner was convicted of mail fraud. Following his conviction, in an effort 
to obtain a new trial. Tanner submitted affidavits from two of the jurors 
describing events that had taken place during the trial and the deliberations. 
The affidavits claimed that a number o:f the jurors smoked marijuana regu­
larly during the trial and others had snorted cocaine. In addition, one juror 
sold marijuana to another during the trial and a number of jurors fell asleep. 
Further, jurors consumed beer and wine during lunch breaks and at 'recesses. 
Despite these apparent events, the United States Supreme Court still upheld 
the verdict, concluding that Rule 606(b} barred the use. of the affidavits. See 
Tanner u. United States, 483 U.S. 107 <1987 ). 

Rule 606(b) does not turn a completely blind eye to jury improprieties. The 
rule's exceptions permit jurors to "testify on the question whether extraneous 
prejudicial information was imprope rly brought to tbe jury's attention or 
whether any outside influence was improperly brought to bear upon any 
juror." Even if a judge considers such evidence, juror-s are nevertheless not 
allowed to testify to the impact of the improper influence on their reasoning 
processes. Rather, a judge decides what the impact would have been on a 
"reasonable juror," and eitber upholds a verdict or sets it aside accordingly, 

Example 2 

Assume that a juror in Tc.mner had submitted an affid.avit stating that while 
the bailiff was escorting Lhejurors Lo lunch, the bailiff had told the juror, "This 
wasn't aJlowed in evidence, but you all should know that Tanner is a really 
bad guy. He has a string of convictions for mail fraud a mile long." The juror's 
affidavit also states that "I never would have voted to convict Tanner if the 
bailiff hadn' t said that." The judge can consider the juror's affidavit when 
deciding whether the l:>ailifTs statement was sufficiently prejudicial to justify 
setting aside the guilty verdict. However, the juror's assertion as to the effect 
of the impropriety on the juror's vote is inadmissible. 



§ 7.03 EXAMINATION OF WITNESSES 275 

Rule 606(b) governs inquiries "into the validity of a verdict." Often, serious 
problems in the jury process become evident prior to the time a jury arrives 
at a verdict. Rule 606(b) does not bar jurors from testifying to improprieties 
that arise prior to the time of verdict. 

Problem 7-8: At the Mov£es 

In the film 12 Angry Men, 3 jurors debate whether a young Puerto Rican 
defendant is guilty of stabbing his father to de,ath with a knife. Durin_g the 
deliberations, the following incidents take place: 

1. The prosecution claims that the knife found lying next to the victim and 
owned by the defendant was an extremely unusual one. During the delibera­
tions, Juror # 8 counters the prosecutor's claim by producing an almost exact 
replica of the knife. Juror# 8 tells the other jurors that he bought it the night 
before in a shop while walking in the defe~dant's neighborhood. 

2. An elderly prosecution witness who walks with a limp testified that he 
lives directly underneath the victim's apartment. On the night of the victim's 
death, the witness heard a violent argument coming from the victim's 
apartment and heard the door slam and someone run out of the apartment. 
The witness walked from his bedroom to his front door, in time to see the 
defendant run past. In the jury room in front of all the jurors, Juror # 6 
conducts an experiment in which he walks with a limp ove·r the distance from 
the witness' apartment to his front door. The experiment suggests that the 
witness could not have gotten to his front door in time to !See the defendant 
run past. 

3. Juror If 10 argues that the defendant is guilty because "we all know that 
these:! kind of people are violent and that human life doesn't mean the same 
to the.m as it docs to us," the jurors. 

Following the verdict, which, if any, of these incidents would jurors be 
compeleril to testify to under Rule 606(b)? 

Problern 7-9: Stop the Reading! 

1. Maryann Twonnette is on trial for murder. While the jury is deliberating. 
a group of jurors seeks to inform the judge that one of the jurors refuses to 
deliberate. Instead, the juror continuously sits in a corner and reads a buok, 
and tells the other jurors to "tell me when you're done deliberating. then I'll 
vote not guilty nnd we can get out of here." 

Can the judge co11sidcr this i11formation? If so, how, if at all, might the judge 
be able to respond? 

2. The jury convicts Maryann 1\vonnette of first degree murder·. One of the 
jurors later informs TwonneLte's attorney that during the deliberations, 
another juror had vio1nted the judge's order to ignore- medio reports about the 
case by bringing into the jury room a newspaper article detailing 1\vonnette's 

3 Unilcd /\rt.iKt11 t Hl67J. 
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lengthy prior criminal history. Some, but not all, of the information in the 
article had been int roduced into evidence at trial. The jumr also tells the 
defense attorney that a few of the jurors changed their votes from "not guilty'' 
to "guilty~ after reading the article. The defense attorney submits a. motion 
for a new trial, attaching as exhibits the newspaper article and an affidavit 
from the juror swearing to the above information. 

What if any of this information can theju.dge consider in ruling on the motion 
for a new trial? 

[Fl Order of Witness Testimony and Common 
Objections 

'Witness examination usually unfolds in a ritualistic ordering. The propo­
nent of the witness first calls the witness to testify on direct examination. 
Afrer direct exaIJ1ination, the opposing party has the opportunity to conduct 
cross-examination. Rule 611(b) provides that cross-examination "should be 
limited to the subject matter of the direct examination and matters affecting 
the credibility of the wit ness." Following the cross-examination, the proponent 
may conduct a redirect examination. As its name im plies, a "redirect" exami­
nation is a variant of direct and is governed by rules similar to the initiaI direct 
examination, pa1·ticularly with respect to the rule prohibiting leading ques­
tions. Redirect examination allows a rebuttal or exploration of points raised 
on cross-examination. 

A wide variety of objections can be ·raised concerning a witness' testimony, 
particularly objections to the form of the examiners' questions. Some of the 
more common objections, and brief definitions of those objections, are offered 
beJow: 

1. Leading questions: questions that suggest an answer. Questions calling 
for a yes or no response are often leading. Primary examples of leading 
questions are questions beginning with words such as Was, Were, Did, Does, 
Have, or Had. 

2. Asked and answered questions: questions that have already been asked 
of the witness and answered. 

3. Compound questions: questions that actually incorporate two or more 
questions in a single· sentence. 

4. Questions assuming facts not in evidence: questions that assume the 
existence of facts not yet testified to by a witness or otherwise introduced into 
evidence. 

5. Argumentative questions: questions that are phrased in such a way they 
merely engage the witness in improper argument. 

6. Qµestions calling for speculation: questions asking for information beyond 
the witness' _personal knowledge or questions asking the witness to provide 
an inadmissible opinion. See Rule 701 and Chapter 8. In such cases, the 
witness has either no knowledge or insufficient information about the subject 
matter of the testimony. 

7. Non-responsive answers: answers by witnesses that do not respond to 
the examiner's question. 
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8. Narrative answers: answers by witnesses that exceed the. scope of the 
questions put to them. A party may object to a question that. would result in 
an objectionable answer; in that case, the objection would be phrased as. "Calls 
for a Narrative Answer."' 

[G] Witness Strategy 

[l] General Principles 
An attorney may follow various strategies with witness testimony, particu­

larly when it is recognized that effective testimony "paints a picture," or "'tells 
a story," and that there are many ways to paint a single picture or tell a story. 
Trial practice strategies include the tone of voice attorneys adopt with 
witnesses, where attorneys stand when examining witnesses, in which direc­
tion attorneys face or how they frame particular questions. Much of what a 
jury receives from testimony Hes in the nonverbal subtext and not in the words 
themselves. Some attorneys hire jury consultants, who assist with jury 
selection or suggest how to approach the witnesses at trial in the most 
persuasive manner. 

One strategy commonly followed by trial lawyers is embodied in Rule 615. 
This rule permits attorneys (or the judge, sua spo11te) to request that -prospec­
tive witnesses be excluded from the courtroom when other witnesses are testi­
fying. This rule is commonly known among trial attorneys as "the rule on 
witnesses." Attorneys sometimes use verbal shorthand, asking the judge "to 
invoke the rule." Despite invocation of the rule, certain witnesses must be 
permitted to remain in the courtroom: the parties; certain experts; and persons 
whose presence might be authorized by statute, such as the victims of crimes. 

[2] Direct Examination 
The function of direct examination is to elicit information that is relevant 

to the cause of action, claim, or defense. The testimony of a witness on direct 
examination can be viewed as consisting of three parts: background; scene; 
and action. The "background" component establishes the witness as a three­
dimensional person and not merely as a blank conduit of information. Juries 
and judges can identify more with a whole person than with an empty name 
with nothing behind it. The background also helps lay a foundation of 
authenticity (a showing that this witness is who she says she is) and of 
credibility (that this witness is believable). Common background questions 
address the witness' age, employment, education, and family status. 

The "scene" component of testimony is usually the locus or place in which 
the action occurs. If the case is a prosecution for bank robbery, the scene is 
the bank. If the case is a domestic family dispute, the scene is the family house. 
The scene component, while very important, ofien is given short shrift. Many 
attorneys jump right into I.he action part of the testimony instead. 

The "action" component is usually the focal point of the testimony and is 
readily identifiable. In o bank robbery, the action is the robbery itself. In a 
family dispute, the action is the actual dispute. 
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The prohibition against leading questions on direct examination has several 
rationales. One reason for the rule is to allow the jury to hear the testimony 
directly from the witness and not from the attorney, If leading questions were 
permitted, an attorney could present the entire factual story through leading 
questions, with the witness serving as nothing more than a stage prop. A 
second reason is that witnesses are considered to be aligned with the party 
who called them to the witness stand, and, consequently, there is no need for 
the attorney to lead the witness through the testimony. 

The asaumption about witness alignment, however, is not always accurate. 
Sometimes a party must call a hostile witness, i.e., a person who is biased 
in favor of the opposing side. or is otherwise aligned with an opposing party. 
For example, an eyewitness with important information may be a family 
member or neighbor of the opposing party. ff the witness is considered to be 
hostile to the examiner, the examiner may seek the judge's permission to ask 
leading questions on direct examination or, simply, "to lead the witness." 

The rule prohibiting the use of leading questions on direct examination is 
subject to several exceptions in addition to the one for hostile witnesses. The 
usual non-leading questions may be inappropriate with a witness who is aged, 
infirm, or a child. Thus, Rule 6ll(c) provides that leading questions are 
allowed on direct if the court decides they are necessary to develop the witness' 
testimony. 

Example 

PROSECUTOR: (on direct examination) Wally, where do you live? 

DEFENSE COUNSEL: Objection! Leading. 

JUDGE: Objection overruled. 

(The judge most likely ruled in this manner because the question was not 
leading. Like most "where," ''why," "when," or "how" questions, this question 
does not suggest an answer. Further, the question properly elicits background 
information.] 

A: I live on the corner of 4th and Overland Street. 

PROSECUTOR: What happened on July 10th, at 7:00 p,m.? 

A: I saw Johnny B. Badd shoot and kill Louie Ratatooie. 

PROSECUTOR: Did Johnny shoot Louie with a revolver? 

DEFENSE COUNSEL: Objection. Leading. 

JUDGE: Objection sustained. 

[The judge concluded that the question suggests an answer - that Johnny 
shot Louie with a revolver. There is no reason to lead the witness during this 
portion of the dirnd examination pursuant to Federal Rules of Evidence 611.) 

PROSECUTOR: So Johnny shot Louie dead? And after the shooting, in which 
direction did .Johnny drive away and where did he hide the gun? 

DEFENSE COUNSEL: Objection on three grounds, Your Honor, asked and 
answered, compound question, and assuming facts not in evidence. 
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(If the judge permits an explanation, probably at a sidebar, the defense counsel 
might elaborate as follows. "First, the question of whether Johnny shot Louie 
dead has been asked and. answered. Second, the question asked by the 
prosecutor about the events after the shooting is objectionable because it is 
really two separate questions posed in compound form. The witness was asked 
where did Johnny drive and where did John.ny hide the gun. Finally, the 
question is objectionable because it assumes facts not in evidence - that 
Johnny drove away (he may have walked, taken a boat, or even remained at 
the scene) and that he hid the gun (he may not have hidden it at all)."I 

Problem 7-10: Returning to Form Objections 

Plaintiff sues Defendant for breach of contract. Plaintiff' is questioned at 
trial on direct examination. 

PLAINTIFF'S ATTORNEY: Would you state your name for the :record? 

A: Alfreida Cohen. 

PLAINTIFF'S ATIORNEY: You live in San Francisco, right? 

DEFENDANT'S ATIORNEY: Objection! (On what grounds?} 

JUDGE: (How should the judge rule? Why?) LJ;'A\I ~ i----,P~ /4"b~c 
PLAINTIFF'S ATIORNEY: Do you live in San Francisco, or somewhere else? 

DEFENDANT'S ATTORNEY: Objection! (On what grounds?) t ~ ~ \,'_ 
._,~v~ 

JUDGE: (How should the judge rule? Why?) 

PLAINTIFF'S ATIORNEY: Where were you on the night of June 1st, at 9:00 
p.m.? 

DEFENDANT'S ATIORNEY: Objection! (On what grounds?) 

JUDGE: (How should the judge rule? Wh_y?) 

A: I was at the Bm·ger King, having a candlelight dinner. 

PLAINTIFF'S ATTORNEY: What did you see and hear at that time? 
DEFENDANT'S ATIORNEY: Objection! (On what grounds?> 

JUDGE: (flow should the judge rule? Why?) 

A: I saw the defendant selling goods to my competitor. 

PLAJNTIFF'S ATI'ORNEY: So you saw the defendant selling goods to some­
one else? 

DEFENDANT'S ATTORNEY: Objection! (011 what groundsn 

JUDGE: (How should the judge rule? Why?) 

PLAJN'I'IFF'S ATIORNEY: After you saw the defendant with your competi­
tor, what happened next? 

A: They left and I went to my office. Later that Week I saw the defendant's 
sister. Now she's in business with the defendant and ~ 

DEFENDANT'S ATIORNEY: Objectio11! (On what grotwds?) 

JUDGE: (Hnw should the judge ru.l<!? Wh,y?) 
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I 
Problem 7-11: More Form 

/ ~\}J At a trial in a civil conversion case, the plaintiff testifies on direct examina-
f~ L\:. tion as follows: 
v'\: \1 

. ~i', ~' --PLAINTIFF"S ATTORNEY: Wh. en you eaw the defendant walk by x_our house 
'- , ~, a~ 3:30 p.m .. on July 5th, what did you do? -~) 

DEFENDA.1\l"T'S ATTORNEY: Objection! (On what grounds?) 

JUDGE: (How should the judge rule? Wh,y?) 

•PLAINTIFF'S AITORNEY: What bappened at 3:30 p.m. o.n July 5th? . - '\) 

DEFENDANT'S ATTORNEY: Objection! (On what grounds?) 

JUDGE: (How should the judge rule? Why?) 

,)£..U,M\.... >Pt"AINTJFF'S ATIORNEY: Did the defend.ant have anything in his hands 
\J'tJ l when, as you say, he walked by your house at 3:30 p.m.? 

DEFENDANT'S ATTORNEY: Objection! (On what grounds?) 

JUDGE: (How should the judge rule? Why?) 

A: Yes, he held what appeared to be a glass statue. 

PLAINTIFF'S AITORNEY: Do you think the defendant looked suspicious or 
shifty? 

DEFENDA..NT'S AITORNEY: Objection! (On what grounds?) 

JUDGE: (How should the Judge rule? Why?) 

A: (if objection overruled> Yes, definitely. 

PLAJNTJFF'S AITORNEY: So where were you when you saw the defendant? 

A: At first, 1 was still in front of my house. Then 1 went inside to telephone 
the police. I was steaming! By 4:00 p.m., the police came and I had calmed 
down some. It took until 5:00 p.m. before I was fully relaxed. I did drink a 
beer at 4:50 p.m., but then I was itching to -

DEFENDANT'S AITORNEY: Objection! <On what grounds?) 

JUDGE: (How should the judge rule? Why?) 

[3] Cross-Examination 
Cross-examination is the part of the trial approached by some attorneys 

with unrestrained exuberance. Novices, in particular, ofte.n labor under the 
mistak1m belief that a good cross-examination always crushes a witness into 
tiny pieces. Nothing could be further from the truth. Cross-examination of a 
witness should depend on what can be achieved in the context of the case. 
The witness might have helpful information as well as hurtful evidence, and 
even the hurtful information may not hurt that much. Belligerent cross• 
examination of an unimportant witness, especially one who happens to be 90 
elderly, can be mu.ch more harmfu.l to the case than not cross-examining the 
witness at all. 

Leading questions are permitted on cross-ex:amination, and most cross­
examinations are filled almosL entirely with them. In fact, leading questions 
are the preferred type. When a cross-examiner uses a series of well-framed 
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lend,ing questions, it almost se.ems as if the attorney is testifying, and not the 
witness. 

It is an oft-stated maxim that examiners should not ask a question to which 
they do not know the answer. A question such as, "Why did you do that?" 
invites a new and possibly harmful response by the witness, one that could 
surprise the examiner and greatly damage the case. For example, the ques­
tion. "So if you did not observe the defendant stab the victim, how can you 
testify he did itT' could result in the extremely unfortunate answer, "I saw 
the videotape of the knifing" or "l saw everything up to the point of impact.n 
In addition, a non-leading question permits the witness to explain, bolster, 
or augment the testimony previously given on direct examination. 

Arguing with witnesses about major points of the witness' testimony is 
usually a vain attempt to get the witness to recant what the witness stated 
on direct examination. Instead, it is more useful to make smaller points, 
especially those about which the attorney already knows the answer. The 
attorney can argue the salient central questions (such as guilt or liability), 
using inferences and logic in the closing argument to the jury. It is the rare 
case, indeed, where a witness collapses on the stand with bowed head, saying 
ICYes, you'rn right. I will finally, after all of these years, admit I did it. I am 
the culprit who committed the evil deed!" 

E:i:ample 

An eyewitness to an automobile accident, Lucy Lubner, has testified on 
direct examination about how the accident occurred. She is now on cross­
examination. This cross-examination suggests inferences that can be argued 
and aggregated for the jury during closing argument. 

DEFENDANT'S ATIORNEY: N~ l.uey, you sriy the aceident•occun-ed at 
ar~~l.e.l.Y 6:00 p.m.?, · ,--\"(I""""~ f c-'t-'-"" 
A: Yes, about that time. 

DEFENDANT'S ATTORNEY: You "(ere on your way home nfter working a 
six-houx shift in the town mill? ~ , ~~ ., , '·~• c: , , · ·,- ·-

A: Yes, I work from 10:00 a.m. to 5:00 p.m. on Fridays. 

DEFENDANT'S ATIORNEY: IR it. fnir to sny thAt your work requires you to 
stand over n moving machine for most of the day? ~- < <, II \.. · ) -

A: Yes, that's right. I 
DEFENDANT'S ATIORNEY: While you ore standing over that machine, you 
are also operating it, right? 

A: Yes. 

DEFENDAN'T''S A1"l'ORNEY: Now this accident occurred on Decen1ber 18th, 
true'? 

A: Yes. 

DEFENDANT'S ATIOH.NEY: The sun was setting nt that time, right? 

A: Yes. 
• 
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DEFENDANT'S ATTORNEY: Some of the cars around you had their head­
lights on. 

A: Yes. 

Problem 7-12: Scope 

Barn was employed as a truck-driver for a mouthwash company. After 
detouring from his usual delivery route to visit his friend, Barney, Barn was 
invoh-ed in an accident with a pedestrian, Fred. Fred sued Barn and Bam's 
employer. The only issue at trial was whether Bam was acting outside of the 
scope of his employment at the time of the accident. At trial, Bam. was called 
to testify by the plaintiff, Fred. Barn was asked only four questions that 
elicited whether he was working at the time of the accident. On cross­
examination, Barn was asked several additional questions: 

DEFENDANT'S ATTORNEY: Barn, were you distracted at the time of the 
crash by your friend, Pebbles, yelling at you from the sidewalk? 

PL\INTIFF'S A'I'TORNEY: Objection! (On. what grounds?) 

JlJDGE: (Hou.J should the Judge rule? Why?) 

DE.FENDA.NT'S ATTORNEY: Had you been drinking any akoholic beverages 
immediately prior to the crash? 

PLAINTIFF'S ATTORNEY: Objection! (On wha,t grounds?) 

JUDGE: (How should the judge rule? Why?) 

DEFENDA.1\lT'S ATTORNEY: Describe what you saw immediately a~er the 
crash occurred. 

PLAINTIFF'S ATTORNEY: Objection! (On. what grounds?) 

.JUDGE: (How should the judge rule? Why?) 

Problem 7-13: Succa Mucca Rucca . 

Arsenic, a prominent local banker, sues Lacey, the mayor of the town, for 
slander. Lacey called Arsenic a "succa mucca rucca cheat whose business deals 
are aH criminal in nature." At trial, plaintiff Arsenic calls his business partner, 
Sharon, to testify. Sharon testifies that Arsenic is an honest businessman 
whose truthfulness, in her opinion, is beyond reproach. Sharon i_s asked the 
following questions on cross-examination: 

DEFENDA..1\lT'S ATTORNEY: Sharon, didn' t Arsenic take 20 legal pads owned 
by the bank for his own personal use two years ago? 

PLAINTIFF'S A'I'TORNEY: Objection! Tbe question is irrelevant. 

JliDGE: (How slwu.ld the judge rule? Why?} 

DEFENDANT'S ATTORNEY: Sharon, is it true that you cheated on your civil 
service examination last year? 

PLAlNTJFF''S AITORNEY: Objection! The question is beyond the scope of the 
direct examination, your honor. 

JUDGE: (flow should the Judge rule? Why?J 

• 
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§ 7.04 IMPEACHMENT OF WITNESSES 

[A] Introduction 
"To impeach a witness" means to attack the witness' credibility or believa­

bility. A witness' credibility may be undermined by showing that the testimony 
is either untrue or inaccurate. Even a well•intentioned witness may have low 
credibility, if only because the person needs eyeglasses or has a poor memory. 
Thus, impeachment is not simply about whether a witness is lying or deceitful. 
An e·xaminer generally impeaches a witness to undermine the weight that will 
be accorded the witness' testimony by the trier of fact It bears emphasizing 
that the impeachment of a witness can be viewed almost as a trial within a 
trial, since it is distinct from the admissibility of the witness' initial evidence. 

The modern trend is to allow the impeachment of a witness either on direct 
or cross-examination. See Rule 607. Under the common-law ""voucher rule," 
parties were presumed to vouch for the credibility of their own witnesses. 
Consequently, parties were forbidden to impeach their own witnesses unless 
the witnesses were shown to be hostile or, adverse. 

The Federal Rules of Evidence and the evidence codes of many states have 
abandoned the voucher limitation. The modern rules recognize that parties 
often do not have a real choice in selecting their own witnesses. Consequently, 
parties should be able to impeach those witnesses when appropriate. Further, 
parties may seek to impeach their own witness for strategic purposes. The 
proponent of the witness may wish to "lessen the sting" or "soften the blow" 
of harmful impeachment evidence hy offering the evidence on direct examina­
tion. The disclosure makes it appear that the party has not attempted to hide 
damaging testimony. 

Two of the primary considerations in understanding the impeachment rules 
are the type of impeachment, e.g., proof of bias or prior convictions, and 
whether the impeaching evidence. is considered intrinsic or e.drinsic. The sig­
nificance of the intrinsic-ex,trinsic distinction is discussed in (Cl below. 

[BJ Types of Impeachment 

[1] Common Types of Impeachment 

Most types of impeachment are implicitly accepted by tradition and case 
law, rather than expressly described in the r~ederal Rules of Evidence. Types 
of impeachment commonly employed at trial include the following: 

• Contradiction (see [21, below). 

• Bias (see 13), below). 

• Oriminnl con.victibns (see [41, below). 

• Prior untruthful (bad) acts (see (5), below). 

• Testimonia1 copncities (t:.·ce [6]. below). 

• Prior inconsistent statements (sec [71, below). 

• Poor character for truthfulness (see (Cl, below). 
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Example 

The witness. Amy Sue. testified on direct examination that she observed 
the defondant rob the Charley's Chicken restaurant on 9th Street and escape 
through the side door. The followi.og occurred on cross-examination of Amy 
Sue. 

This is a11 example of impeachment by contradiction: 

DEF.E. rsE COUNSEL: Now, Amy Sue, the Charley's Chicken restaurant that 
was robbed is actually located at 3200 S.W. 9th Street, not 3400 S.W. 9th 
Street, as you just testified, right? 

A: Actually, you're correct, come to think of it. 

This is an e.,·ample of impeachment by showing bias: 

DEFENSE COUNSEL: Amy Sue, you hate people who are charged with 
violent crime, isn't that right? 

A: Well, that's true. but this defendant is the person who I saw rob Charley's. 

This is an example of impeachment by prior, untruthful acts: 

DEFENSE COUNSEL: Please just answer the question asked. Last March, 
you committed mail fraud ago.inst the United States Postal Service, did you 
not? 

A: So? What about it? 

This is an example of impeachment by prior felony conviction: 

DEFENSE COUNSEL: You were convicted nine years ago of attempted mur• 
der, right? 

A; Yes, but that so-called conviction was a colossal mistake. I was framed! 

This is an example of impeachment by showing defects in the witness' 
testimonial capacities: 

DEFENSE COUNSEL: You were not wearing your prescription eyeglasses at 
the time you say you observed the alleged robber, were you? 

A: No, I was not wearing my glasses. 

This is a11 example of impeachment by prior inconsistent statement: 

DEFENSE COUNSEL: So it is your testimony here in court that th.e robber 
was about 5 feet, 10 inches tall and had brown hair? 

A: Yes. 

DEFENSE COUNSEL: Didn't you say to your mother after the incident that 
.. the robber was about six feet two and had blonde hair"? 

A: Yes, I did say that to my mother. 

JNote: Most attorneys probably would not be abie to squeeze in all six forms 
of intrinsic impeachment with a single witness unless the witness is Atilln 
the Hun or otherwise thoroughly discreditable.] 

Prohlem 7-14: Cross My /-!ea.rt: An Oueruiew 

Jim Stone is sued by his neighbor for the conversion of his neighbor's very 
expensive Cannondale bicycle, which disappeared at around 11:45 a.m. At 
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trial, Jim testifies on his own behalf, claiming misidentification. Jim offered. 
an alibi. He asserted that he was at work several miles away from 9:00 a.m 
to noon, including the time when the alleged theft occurred. On direct 
examination, Jim stated, "If someone took that fancy bicycle of yours, I'm 
really sorry. But I can tell you this, I was at work several miles away from 
9:00 a.m until noon on that day." On cross-examination, Jim is questioned 
as follows: 

PLAINTIFF'S ATTORNEY: Isn't it true that on the day in question, you 
worked in the morning from S:00 a.m. to 11:25 a.m., and not to 11:45 a.m. 
as you just t•estified? 

DEFENDANT'S ATTORNEY: Objection! Irrelevant! 

JUDGE: (How should the judge rule? Why?} c. .:;•~i.Avt ~cl u,,-..J 

PLAINTIFF'S ATTORNEY: Are you going to lose your job if you are found 
liable in this case? 

DEFENDANT'S ATTORNEY: Objection! On what grounds? What type of 
impeachment is occurring? Explain. 

--v IA~ - 5 t'L? -l,..J\l:,=' V-- ,-~-- ,J JUDGE: (How should the judge rule? Why?) \ , , ,- l ~..,, c 
PLAINTIFF'S ATIORNEY: Weren't you convicted ofa felony, the distribution 
of marijuana, three years ago? 

D8FENDANT'S ATTORNEY: Objection! On what grounds? What type of 
impeachment is occurring? Explain. --,,_ 

c ;:i._1M /.v'\"-L. c.....-.,-i v'\' t ,~ 
JUDGE: (How should the judge rule? Why?) 

PLAINTIFF'S ATTORN.EY: You cheated on your Law School Admission Test 
last year, didn't you? 

DEFENDANT'S ATTORNEY: Objection! 011 
impeachment is occurring? Explain. 

JUDGl!::: (How shau.td the judge rule? Why?) 

what grounds? Wh(lt type of 

lr' ~}:C~- v--,..n2.. Ice\ "1" tf FU L/ -
l~-'\ D I\ (..A f 

PLAINTIFF'S ATTORNEY: You have intermittent amnesia, Mr. Stone, don't 
you? 

DEFENDANT'S ATTORNEY: Objection! On. what gro1111ds? What type of 
impeachment is occurring? Explain. 

JUDGE: (How sho1lld the judge rule? Why?) 

PLAINTIFF'S ATTORNEY: Didn't you say in your deposition of June 5th that 
you drove to work via the Parkway, not U.S. 1, as you just testified? 

DEFENDANT'S ATTORNEY: Objection! On what grouricls? What type of 
impeachment is occurring? E:i:pla t'.ri. 

JUDGE: (How should the judge rule? Why?) 

[2] Contradiction 

Contradiction occurs when the examining attorney disputes the witness' 
testimony about a fact (e.g., "Ms. Witness, you said on direct examination that 
the house at G1·eentree Pince has no garage, when in foct it has a two-cnr 
garage, isn't that right?"). On cross-examination, a witness may be impeached 
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by contradiction concerning facts that need not be dispositive or even impor­
tant to the outcome of the case. The theory of impeachment by contradiction 
i.s that if a witness is inaccurate about one fact, she is more likely to be 
inaccurate about other facts as well. If the witness denies the asserted contra­
dicting facts, however, the cross-exaroineI' may not be allowed to prove them 
by extrinsic evidence (see [CJ, below). 

Problem 7-15: Cross.com 

Carolyn testified in a commercial litigation action. Which of the following 
questiOTIS are permissible during the cross-examination of Carolyn? Explain. 

1. ~You used your personal computer to make notes of the meeting with the 
opposing party only two days after the meet.ing occurred, not immediately 
thereafter as you testified on direct examination, isn't that right?" 

2. "You have a Macintosh computer, not a Dell as you just testified on direct, 
isn't that correct?" 

3. "You left your office last Wednesday at 5:30 p.m., not 7:30 p.m. as you 
testified on direct examination, right?" 

4. "Your boss, Ms. Sanders, was wrong when she testified tha,t she deposited 
the March proceeds on March 4th, wasn't she?" 

5 ... Isn't it true that you are one big liar?" 

[3] Bias 

Bias is a form of impeachment in which a witness is shown (usually on cross­
examination or through extrinsic evidence) to be influenced, prejudiced, or 
predisposed towa.rd or against a party. Bias may exist because the witness 
is hostile, interested in the outcome, or otherwise non-neutral (e.g., "Mr. 
Witness, is it true that you owe the plaintiff money; that you hate the plaintiff 
because he's now married to your ex-wife; and that you were promised a job 
by the plaintiffs brother if the plaintiff wins this case?"). 

Problem 7-16: The Right Direct-Jon 

Shawn is prosecuted for allegedly battering Bobbi on a Colorado ski slope. 
The only eyewitness is Shawn's sister, Tya. The prosecutor calls Tya as a 
witness. On direct examination, the prosecutor questions Tya. 

PROSECUTOR: Tya, you are the sister of the defendant, Shawn, correct? 

DEFENSE COUNSEL: Objection. The question is leading and therefore 
improper. 

JUDGE: (/-/ow should the judge ru.le? Why?> If this is proper impeachment, 
can it occur on di.rect examine1,tia11? Why? 

PROSECUTOR: Tya, are you currently facing a criminal charge of attempted 
murder? 

DEFENSE COUNSEL: Objection. This question is improper impeachment on 
severaJ grounds. What are the grounds for this objection? 
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JUDGE: (]iow should the judge rule? Why?) 

PROSECUTOR: Have any deals been made in return for your testimony? 

DEFENSE COUNSEL; Objection! What are the grounds for this objection? 

JUDGE: (How should the judge rule? Why?) 

Problem 7-17: Just Friend.,; 

The defendant, Alexander, is charge.cl with the unlawful possession of a 
fJrearm by a felon. At trial, the defendant's friend, Preston, testifies for the 
defense. Preston states that the gun in question, found on the ground near 
Alexander, was really Preston's. On cross-examination, the prosecutor asks 
Preston whether he and Ale.xander are both members of the same gang, "Red 
'N Blue Violins." 

Admissible? Explain. 

Problem 7-18: Losing Religion 

Shawana is prosecuted for the distribution of cocaine. Father O'!\falley 
testifies for the prosecution as an eyewitness to the crime. On cross­
examination he is asked by defense counsel, "Father, isn't it true that 
Shawana was at one time a member of the church where you are the priest, 
but, she quit the church after having an argument with you?" 

Admissible? Explain. 

[4] Convictions of Crime 
The underlying theory of impeachment by conviction is that a witness who 

has been convicted of certain types of crime is less believable. According to 
Federal Rule of Evidence 609, two tYT>es of crimes affect a witness' credibility 
and can be used to impeach: (1) crimes of dishonesty or false statement (i.e., 
those involving deception or fraud), regardless of the potential lengih of 
incarcerntion; and (2) felonies, those crimes punishable by more than one year 
in pl'ison. Other crimes, such as misdem~anor crimes of violence or drug 
possession, are not permitted to impeach. Likewise, Rule 609 generally 
excludes juvenile adjudications and "stale" convictions. Convictions are stale 
if more than 10 years have elapsed since the date of the conviction or of the 
witness' release from incarceration, whichever is later. Under Rule 609, for 
example, a witness could not be impeached with an 11-year-old felony 
conviction for which the sentence was probation and a fine. 

[a] Crimes of Dishonesty or False Statement 
What qualifies as a crime of "dishonesty or false statement" is not always 

clear. In United States u. Brackeen, 969 F.2d 827 (9th Cir. 1992) (per cur-iam), 
for example, the defendant was indicted on one count of aiding and abetting 
an armed bank robbery and two counts of unarmed robbery. The defendant 
pied guilty to both counts of unarmed robbery and was tried and convicted 
of aiding and abetting the anned bank rnbbery. At the trial of the aid in!! and 
abetting charge, the court permitted the defendant to be impeached with the 
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robbery con\'ictions under Federal Rule of Evidence 609(a)(2), as crimes of 
dishonesty or false statement. On appeal, the Ninth Circuit, en bane, reversed. 
The court held that the unarmed robberies were not crimes of dishonesty or 
false statement for purposes of Rule 609. The phrase "dishonesty or false 
statQ.ment'' could have been intended to refer either to crimes broadly evidenc­
ing a lack of integrity or those more narrowly indicating a breach of trust, 
such as deceit or fraud. The Court chose the narrower construction, stating 
that Congress, in enacting the rules, intended the narrower view. The phrase 
is limit.ed t-o crimes that are "crimen falsi ," i.e., crimes that are bad in and 
of themselves and have some relationship to deceit and lying. It does not 
include "'those crimes which, bad though they are, do not carry with them a 
tinge of falsification." Id.at 830 - 831. The Court proceeded to cite with 
approval similar constructions from other circuits. 

[b] Felony Convictions 

Prior felony convictions are not automatically permitted for the purpose of 
impeaching a witness. Rule 609 was modified in 1990 to provide that the use 
of felony convictions first must satisfy the unfair prejudice test of Rule 403 
for aJI witnesses, with the exception of a testifying criminal defendant, when 
a special balancing test is used. The exclusion of some felonies reflects the 
belief that a felony conviction is less likely to bear on a witness' truthfulness 
than a crime of dishonesty or false statement. (For the situation that preceded 
the rule change, see Green u. Bock Laundry Machine Co., 490 U.S. 504, 109 
S. Ct. 1918, 104 L. Ed. 2d 557 (1989)). Rule 609 provides greater protection 
to criminal defendants who choose to testify on their own behalf. The rationale 
for Lhis special treatment is to prevent felony convictions offered to impeach 
the accused from being used by the trier of fact as substantive evidence of 
guilt. Under a special balancing test, felony convictions will be permitted to 
impeach the testifying accused only if their probative value outweighs the 
prejudicial efTect to the accused. This balancing test reverses Rule 403's 
built-in presumption in favor of admissibility and favors the accused. 

Courts may consider a variety of factors in determining whether a defen­
dant's felony conviction will be excessively prejudicial when offered as im­
peachment evidence. One important factor is- the similarity between the 
impeachment felony and the crime charged. The greater the similarity, the 
greater the likelihood that the impeachment will be misused by the jurors as 
evidence that "if the defendant did it before, it is more likely the defendant 
did j t again." <E.g., "'Once a cr iminal, always a criminal.") Other factors include 
the importance of the defendant's credibility to the case, the nature and date 
of the impeachment crime, and the significance of the defendant's testimony 
to the case overall. See, e.g., United State::; u. Slo,rw,n 1 909 F.2d 176, 180-181 
(6th Cir. 1990J. 

ThE:: admissihilit.y of a crime oflered to impeach a testifying accused is not 
tied to the use of that crime in other ways, such as its use as an "other act" 
under Rule 404(bJ. A conviction may he used to impeach even if the underlying 
crime has been offored - and rejected by the trial court - as an "other act" 
pursuan't to Rule 404. In essence, the fact that evidence is impermissible for 
one purpose does not mean it is impermissible for another purpose. Sec, e.g., 
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United States u. Haslip, 160 F.3d 649, 653-654 (10th Cir. 1998). Of course, 
with evidence admitted for one purpose and not another, a Limiting instructfon 
accompanying the evidence may be appropriate. Id. at 655. 

What constitutes a "conviction" for impeachment purposes can be perplex­
ing, especially to a lay person. A conviction can result from a jury or court 
verdict, or a guilty plea. Having been indicted, arrested, or otherwise charged 
with a crime is insufficient to qualify as a conviction under the rules. Further, 
contrary to a popular misconception, a conviction is fodder fo.r impeachment 
regardless of whether the accused receive.cl a sentence of incarceration, 
probation, or no penalty at all. A person who has been given probation and 
has never stepped foot in a jail cell can still have multiple felony convictions. 

[c] Impeachment on Direct Examination 
Like other types of impeachment (see Rule 607), a witness' criminal convic­

tions may be offered on either direct or cross-examination. While the impeach­
ment of the proponent's own witness at first may seem counterintuitive, it 
is done for strategic purposes - to "lessen the sting" or "soften the blow" of 
the opponent's eventual cross-examination. If a conviction is offered on direct 
examinatic,m, the opponent's use of the conviction is diminished and the trier 
of fact is left with the inference that the proponent of the witness has nothing 
to h.ide. 

H a witness denies a conviction on cross-examination, it may be proved by 
extrinsic evidence (see [CJ, below). For further discussion of the use of 
convictions for impeachment and the admissibility of "other act" evidence 
under Rule 404, see Chapter 5, on Character Evidence. 

Problem 7•19: Fo1'-gery, Fake, Fra.ud 

Sylvin is prosecuted for forging signatures on applications for food stamps. 
The prosecution_, in its case-in-chief, offers a witness, Wally, who will testify 
that Sylvia (1) has been convicted of forgery on three prior occasions and (2) 
was charged with embezzlement on a fourth prior occasion. 

Are these conuictions and the criminal charge admissible? Why? 

If it had been Wally, and not Syluia, who was convicted of forgc1:y and 
charged with embezzlement, would the co11victio11s and charge be admissible? 

Problem 7-20: Medical Mal 

Mal brought suit against Dr. Sloan for failing to diagnose Mal's prostate 
cancc•t'. At trial, the plaintiff's expert, Dr, Inos, testified. On cross­
examination, the defendant wished to question the doctor about his misdemea­
nor conviction for willfully failing to file a federal income ta."<: return. 

ls this impeachment permissible? See Cree u. Hatcher, 969 F.2d 34 (3d Cir. 
1992). 

Ma.Y Dr. bios be a.~ked about a pending suspension of his medical license 
by the State of Iowa if he is testifying in an Arka.,zsas federal courU 
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Problem 7-21: One Bad Apple 

Johnny Apple was prosecuted for attempted murder. Johnny testified at 
trial and denied commit.ting the crime charged. On cross-examination, the 
prosecution attempted to impeach Johnny with the following crimes. Can an.y 
of the crimes be used to impeach Johnny? In addition, what test applies in 
determining whether impermissible prejudice would rrsult? 

1. A 15-ycar-old conviction for attempted murder. )1,Kl. t; ~ 
2. A seven-year-old conviction for assault, punishable by six months in jail 

and a fine of $1,000. ,._, .i ' 

3. A 19-year-old juvenile adjudication for murder. ·,._J 
0 

4. A 10-year-old conviction for aggravated battery, punishable by a maxi­
mum of three years in prison, for which the defendant w~s sentenced to two 
months incarceration, sente.nce suspended. "(. t:::::· I - '- {_ ,1 ,_ 

5. A six-year-old conviction for grand theft, for which the defendant was 
sent-enced to six months incarceration. '- L Cf - ~l." \.--1'......._ (I-

[5] Prior Untruthful (Bad) Acts 

Impeachment by prior acts under Rule 608(b) is limited to specific prior acts 
of the witness that reflect on the witness' capacity for truthfulness or veracity. 
Prior untruthful acts impeachment, as it is sometimes called, is at once 
distinguishable from impeachment by conviction, because no conviction is 
required for bad acts impeachment. In fact, the act may not have been the 
subject of a criminal charge at all or might even have been the subject of a 
criminal charge resulting in an acquittal. 

The term "'bad act" is, in a sense, a misnomer, since there is a limit on the 
type and nature of the prior acts that fall in this category. The acts thaL may 
be used for impeachment are limited to those involving truthfulness or 
veracity, such as fraud, obtaining property under false pretenses, or perjury. 
Act-s of violenc-e, such as disorderly conduct, battery, or even murder, do not 
constitute "bad" acts relating to truthfulness and generally cannot be used 
to impeach. Acts such as drug use, driving at excessive speed and filing for 
bankruptcy also fail to be sufficiently related to witness truthfulness to be 
~dmissible untruthful act impeachment. 

Sometimes, a judge will probe beneath the surface of a crime that does not 
on its face appear to involve dishonesty to determine if the manner in which 
the crime was committed was deceitful. For example, if a larceny was directly 
intertwined with deceit, it might meet the requirements of Rule 608(b) 
impeachment. See, e._g., United States u. Payton, 159 F.3d 49 (2d Cir. 1998). 

ff impeachment by a prior act is proper, the witness may only be asked about 
the underlying act itseJf and not about an arrest, charge, jndictment, ;suspen• 
sion, or expulsion relat.ing Lo the act. The witness' credibility does not hinge 
on the arrest, indictment, etc., but rather on commission of the act itself. Thus, 
it is permissible to ask, "You defrauded your insurance company, didn't you?" 
but not, "You were indicted for defrauding your insurance company, weren't 

you?" 
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Additionally, permissible prior acts must not be proven by extrinsic evi­
dence. If the witness denies the act, tbe questioner generally must take the 
witness' answer without any further follow-up. Rule 608(b). Otherwise, a mini­
trial would result and the jury would be distracted and misled (see (CJ, below). 

The language of the Rules in expressing this limitation, however, needed 
additional cla,·ification. Consequently, Rule 608(b) was modified in 2003 as 
follows, with bracketed words deleted and italicized words added: 

(b) Specific instances of the conduct of a witness, for the purpose 
of attacking or supporting the witness' [credibility] character for 
truthfulness, other than conviction of crime as provided in rule 609, 
may not be proved by extrinsic evidence. They may, however, in the 
discretion of the court, if probative of truthfulness or untruthfulness, 
be inquired into on cross-examination of the witness ( 1) concerning 
the witness' character for truthfulness or untruthfulness, or (2) 

concerning the character for truthfulness or untruthfulness of another 
witness as to which character the witness being cross-examined has 
testified. 

The giving of testimony, whether by an accused or by any other 
witness, does not operate as a waiver of the accused's or the witness' 
privilege against self-incrimination when examined with respect to 
matters [which) tha.t relate only to [credibility] character for 
truthfulness. -

The rationale behind substituting the phrase, "character for truthfulness," 
for t.he word, "credibility,'' might not be immediately apparent._ The answer 
lies in the fact that the term "credibility" can .have broader connotations than 
the phrase ''character for truthfulness." As the. Committee Note explaining 
the change observes, "The rule has been amended to clarify that the absolute 
prohibition on extrinsic evidence applies only when th.e sole reason for 
proffering that. evidence is to attack or support the witness' character for 
truthfulness." Advisory Committee Note to Rule 608\b). What the amendment 
emphasizes is that the prohibition of extrinsic evidence is limited to prior acts 
impeachment under Rule 608(b); other forms of impeachment are governed 
separately. As the Committee Note elaborates, "By limiting the application 
of the Rule to proof of a witness' character for truthfulness, the amendment 
leaves the admissibility of extrinsic evidence offered for othe1· grounds of im• 
peachment (such as contradiction, prior inconsistent statement, bias and 
.mental capacity) to r\lles 402 and 403." (citations omitted). 

Problem 7-22: Lfo.r, Liar 

Janet is prosecuted for committing pe1jury during her testimony before the 
grand jury. At trial, she testifies oa her own behalf and is asked the following 
questions on cross-examination: 

PROSECUTOR: You wei·e arrested for lying on your incom.e tax statement 
last year, weren't you? 

D8FENSE COUNSEL: Objection. Improper impeachment. 
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JUDGE: (How should the judge ru,le? Why?) 

PROSECUTOR: You deceived your boss three weeks ago, didn't you, when 
you claimed you missed an important meeting because your train was late? 

DEFENSE COUNSEL: Objection. Improper impeachment . 

• JUDGE: 1Ho1v should the judge rule? Why?) 

[6] Testimonial Capacities 
The term "'testimonial capacities" refers to aspects of a witness' testimony 

that are important for accuracy: (1) perception - what the witness saw, heard, 
smelled, or touched at the time in question; (2) memory - the ability of the 
witness to recall the prior occurrence, happening, or event; (3) nar-ration -
the ability of the witness to communicate this perception and memory to 
others; and sometimes {4) sincerity {which is often vievJed as a combination 
of the other three capacities) - a measurement indicating a lack of prevarica­
tion. Sincerity is distinct from accuracy, since a witness can be sincere, but 
still inaccurate. 

Attacking a witness' testimonial capacities is accomplished by presenting 
intrinsic or extrinsic evidence revealing defects in any one or more of these 
capacities. By revealing these defects, the jury is shown the limits of a witness' 
ability to provide an accurate recounting of prior events. For e.xample, many 
witnesses have limited and inaccurate memories, particularly with the 
passage of time. Additionally, the opponent is allowed to present extrinsic 
evidence (see !Cl, be/uw) of a witness' reputation for untruthfulness, or offer 
a qualified witness' opinion of another witness' untruthfulness under Rule 
6081aJ. 

Defects in testimonial capacities often extend beyond common deficiencies 
to encompass physiological defects that result in problems of peFception, 
memory or narration. These problems a1·e more severe than those re0ected 
by statements such as, "I forgot" or "I could not hear something so far away," 
which happen to everyone, and instead concern some physical or psycholo~rical 
condition, such as bad eyesight, amnesia, hearing loss or schizophrenia. 
Physiological defects are particularly injurious to a witness' ability to be 
accurate. 

Problem 7-2.'3: Ps_ychotic Chips 

In a tort action for false imprisonment, Don Geo is about to testify as an 
eyewitness for the defense. As he takes the witness stand, he yells to the jury, 
"Would you like some of my fantastic psychotic chips?" referring to a bag of 
potato chips he is carrying. Don adds, "They're mind-altering:' 

1. On cross-examination, the plaintifrs attorney questions Don about two 
previous hospital stays for undifferentiated schizophrenia. Are su.ch questions 
permissible? Why? 

,.,11 V 2. Don also i.s questioned on cross-ex.amination about whether his psychotic 
L,G- l'i" • p,) l )chips contain any mind-altering substances. Admissible.? 

LJt.J-t"v 3. May Don be asked on cross-examination whether he was under the 
~ influence of alcohol or drugs at the time he observed the alleged false 



§ 7.04 IMPEACHMENT OF WITNESSES 293 

imprisonment? May he be asked whether he is currently under the influence,......., l ..,....._ / 

of a mind.altering substance at the time of trial? Why? .,.-✓~P --~ L-~ • 
(..-:i" 

(7) Prior Inconsistent Statements 

Impeachment by a prior inconsistent statement pursuant to Rule 613 is 
actually a specialized form of impeachment by contradiction, namely self• 
contradiction. Two statements by the witness are necessary for this type of 
impeachment. One of the statements usually occurs during the witness' testi· 
mony at trial and the second statement generally occurs prior to the testi• 
mony. The two statements must, on the whole, be inconsistent. The state­
ments can be in the form of oral, written or assertive conduct and need not 
be sworn. 

If the witness at trial forgets facts while testifying and says "I don't 
remember" in response to a question, or fails to make a certain statement at 
trial, there is no trial statement. If there is then only the one statement prior 
to trial, impeachment with that prior statement is generally forbidden. If the 
witness is acting in bad faith by intentionally "forgetting" the facts at trial, 
however, an exception is made to this requirement of two statements, and the 
prior statement may be used to impeach. 

Federal Rule of Evidence 613 drops the common-law requirement of The 
Queen's Case, 2 Br. & B. 284, 129 Eng. Rep. 976 (1820). That case created 
a "fairness" rule by requiring the examining counsel to give a witness the 
opportunity to deny or explain the witness' own prior written statement before 
being impeached on it. However, Rule 613 imports its own version of fairness 
by requiring the contents of a prior statement to be shown or disclosed to 
opposing counsel on request. 

Example 

Jean sues Ted for a llegedly breaching a commercial lease extension for Ted's 
Tender Chicken, a fast food restaurant located in Jean's shopping center. Ted's 
defense is that no extension occurred. An important issue at trial concerned 
a meeting at Ted's restaurant on June 24th. An eyewitness to the meeting, 
Sophia, testified that on the day in question at the restaurant , both Jean and 
Ted met, discussed the lease, appeared to agree on an extension, and signed 
several documents. On cross-examination, Sophia was impeached by a prior 
inconsistent statement. 

DEFENDANT'S ATTORNEY: Now, Sophia, you have just testitied on direct 
examination that Jeon and Ted signed several documents during the meeting 
on the day in question? 

A: Tho t is correct. 

DEFENDANT'S AT'l'ORNE:Y: You discussed whRt happened at this meeting 
with me before, didn't you? 

A:. Yes, I believe so. 

DEFENDANT'S ATTORNEY: It wos during your deposition, way back in Mny. 
right? 
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A: Yes. I think it was in May. 

DEFENDANT'S ATTORNEY: The meeting occurred only five months or so 
prior to t.he deposition, true? 

A: Yes. 

DEFENDANT'S ATTORNEY: At the deposition, you were under oath? 

A: True. 

DEFENDANT"S ATTORNEY: You swore to tell the truth? 

A: Definitely. Yes. 

DEFENDANT'S ATTORNEY: The whole truth and nothing but the truth? 

A: Sure. 

DEFEND.AJ.-..::T'S ATTORNEY: Referring opposing coum;el to the witness' depo­
sition. page eight, line nine, I asked you during the deposition: "How many 
documents did Jean and Ted sign?" and you answered: "They signed only one 
document." Isn't that correct? 

A: Yes, that is what you asked and I answered. 

Two-Way Admissibility 

Significant.ly, some prior inconsistent statements are admissible in two ways 
- for their truth as well as to impeach a witness. To determine whether this 
11two-way" admissibility situation exists, the nature of the prior inconsistent 
statement matters. As discussed further in Chapter 12, on Rule 801, if a, prior 
inconsistent statement of a witness has certain qualifying features ( e.g., it was 
made under oath in a prior proceeding, like those in a deposition), it will be. 
admitted not only for its impeachment value, but also for the truth of the 
matter asserted. This means that in t.he example above, if the deposition 
statement by the witness, Sophia, qualities unde·r Rule 801, it can be consid, 
ered by the jury not only for the effect of the apparent inconsistency on So. 
phia's believability, but also for the truth of the matter asserted - what was 
actually signed at the meeting and by whom. 

Special significance also accrues to prior statements of testifying parties 
offered against them. These statements may qualify as admissions of a party 
opponenl unde1· Rule 80lld)!2J and would be admitted for their truth as well 
as for impeachment purposes. 

Sometimes, a witness confronted with a prior inconsistent statement denies 
making the statement, even if the statement was taken down by a court 
reporter as part of a deposition. If this occurs, the witness may be impeached 
by extrinsic evidence of the statement (such as a writing o,r a witness) but 
only if the inconsistency is about a matter at issue, in the case (see [CJ, below). 
If extrinsic impeachment is permitted, a foundation must be laid for the ex­
trinsic evidence. To promote efficiency, it is worth attempting to use the wit­
ness to be impeached to help lay the foundation. If a new witness is required, 
and the witness to be impeached may he needed at a later time, it is important 
not to excuse the witness, but rather to explain to the court the intended 
additional use of the witness. 
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Problem 7-24: Yeah, Right 

Ted, the primary witness for the defense in a tort action, states on direct 
examination that he was not aware that a lawsuit had been filed until four 
days prior to trial. On cross-examination, Ted i~ asked whether he told a good 
friend eight months earlier, right after the suit had been brought, "I heard 
that good old Plaintiff filed suit this week." ls this question p~rmissible 
impeachment? 

[8] Refreshing the Witness's Memory 
Stuck somewhat incongruously in the middle of the impeachment rules, 

Rule 612 pertains to refreshing a witness' memory. The Rule appears incon­
gruous in several ways. Refreshing a witness' memory most often occurs 
during the direct examination of the proponent's own witness and is generally 
performed to bolster the witness' credjbility by facilitating an accurate 
memory of events or occurrences. Thus, it effectively accredits the witness, 
instead of impeaching the witness' credibility. A witness who has forgotten 
events that happened long ago often appears more believable than one who 
.remembers prior events with crystal clarity. 

Another incongruity is that impeachment is a form of evidence to be 
considered by the jury, while refreshing a witness' recollec.tion is not. Because 
the items used to refresh memory are not being offered into evidence, but 
rathe·r o.re being used as memory aids, whatever an attorney may employ to 
refresh a witness' memory is not suhject to the rules of authentication or put 
to the usual test of admissibility. This means that inadmissible hearsay, or 
even inadmissible real evidence, may be used to refresh a witness' memory. 
While this may sound like a "free ride," a way to sneak in evidence under the 
guise of refreshing memory, it is not; the items must be disclosed to the 
opposing counsel and may be used to impeach the witness as well. 

The process of refreshing memory comes closest to impeachment when it 
is being employed during cross-examination, where a witness' forgetfulness 
may be highlighted by an examiner to show duplicity or inaccuracy, particu­
larly if a prior written statement made by the witness exists. The hearsay 
exemption for witnesses' prior inconsistent statements is addressed ia Chap­
ter 13. Rule 612 is discussed further in Chapter 14. 

Judges retain discretion to refuse to permit some writings to be used for 
refreshing the recollection of witnesses. If a writing is to be used as the actual 
basis for testimony and not merely to rnfresh a witness' memory, for example, 
it may be excluded by the court. 

Problem 7-25: "Sammy Sa~ys" 

Sammy testifies for the plnintiff in a complex commercial litigation action. 
He is asked on direct examination nbout a particular business meeting the 
previous year and he answers "Hmmmm, I really don't remember it.'' Counsel 
then shows Sammy the notes Sammy took during the meeting. 

1. May plaintiffs counsel give Snmmy his own meeting notes to refresh his 
memoty? What is the proper procedure by which to refresh recollection'? Mnv 
Sammy read the notes tQ the jury? · 
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2. Do the notes have to be authenticated? <;:.' I-'.) '2"' Q 

3. Does it matter if the notes were not written by Sammy, but by someone 
else at the meeting? May Sammy still rely on the notes to refresh his memory 
about the meeting? May Sammy read the notes to the jury? 

4. If Sammy reviews his notes during the direct examination, may he be 
questioned about the notes o:n cross-examination? 

5. If Sammy carefuUy took the notes immediately 1;1fter the meeting when 
the events were fresh in his mind, but he has no current recollection about 
the meeting, may the notes be admitted in evidence at trial? See Rule 803(5). 

[9] Problems 

Problem 7-26: "You Took The Tag Off Of Your Mattress?!" 

Cheryl is prosecuted for shoplifting from the "We R Toys" store. The store 
clerk, Laurie, testifies for the prosecution. On cross-examination, the clerk is 
asked the following questions: 

DEFENSE COUNSEL: Isn't it true that the "We R Toys" store has only four 
parking spaces out front and noi five, as you testified? 

PROSECUTOR: Objection. (On what grounds?) 

JUDGE: <How should the judge rule? Why?) 

DEFENSE COUNSEL: You've been arrested for child abuse, haven't you? 

PROSECUTOR: Objection. /On what grounds?) 

JUDGE: <How should the judge rule? Why?) 

DEFENSE COUNSEL: Laurie, you faked a worker's compensation injury last 
year to collect benefits, didn't you? 

PROSECUTOR: 0bjectfon. <On what grounds?) 

JUDGE: (How should the judge rule? Why?) 

DEFENSE COUNSEL: You were told by your boss that you'd get an extra 
vacation day if you testified today, isn't ths,t cor.rect? 

PROSECUTOR: Objection. (On what grounds?) 

JUDGE: <How should the judge rule? Why?) 

DEFENSE C0UNS.EL: Laurie, you were convicted last year of shoplifting at 
a "Toys R Not U" store, isn't that right? 

PROSECUTOR: Objection. (On what grounds?) 

JUDGE: (How should the judge rule? Why?) 

DEFENSE COUNSEL: You took the tag that says "do not remove" off of your 
mattress, didn't you? 

PROSECUTOR: Objection. (On what grounds?) 

JUDGE: (How slwrild the judge rule? Why?) 
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Problem 7-27: Defamation Redux 

Sue is called an "inept, tabloid-loving, dimwit surgeon" in the local newspa­
per. She sues for libel. At trial, her brother, Bob, also a surgeon, testifies on 
her behalf as a character witness about Sue's professional. competence. Bob 
is cross-examined by counsel for the defendant newspaper. 

DEFENDANT'S ATTORNEY: So, Bob, isn't it true tbat you punched the de­
fendant newspaper editor in the nose outside of Rosie O'Sady's restaurant last 
week? 

PLAINTIFF'S ATTORNEY: Objection. Improper impeachment. 

JUDGE: (How should the judge rule? Why?) 

DEFENDANT'S ATIORN.EY: Bob, you are aware that there were two inci­
dents in which your sister was cited by the hospital for cutting into the wrong 
location, correct? 

PLAINTIFF'S ATTORN"EY: Objection! Improper impeachment. 

JUDGE: (How should the judge rule? Why?) 

DEFENDANT'S ATIORNEY: You said on direct examination that your sister 
bas participated in at least 800 operations. Yet, in your deposition of October 
5th, at page three, line four, you were asked, "In how many operations did 
your sister participate?" and you answered, "Oh, I don't know, maybe 400:" 

PIJAINTIFF'S ATIORNEY: Objection! Improper i.mpeachmen.t. 

JUDGE: (How should the ju.dge rule? Why?) 

DEFENDANT'S ATIORNEY: Bob, didn't you misrepresent your college class 
rank on your medical school application? 

PLAINTIFF'S ATIORNEY: Objection. Improper impeachment. 

JUDGE: CHow should the judge rule? Why?) 

Problem 7-28: The Young Freud 

The young Dr. Von Freud testified about the cause of death in n prosecution 
for homicide. 

l. Dr. Von Freud is asked on cross-examination whethe.r his opinion is 
consistent with Gray's Anatomy, which is considered to be an authoritative 
medical treatise in the field. Admissible? Why? 

2. He also is asked on cross-examination whether he has been convicted of 
child abuse. Permitted? 

3. Dr. Von Freud is questioned on cross-examination about whether he had 
been fired from his previous employment because he had forged medical 
records. Admissible? Why? 

[CJ Intrinsic Versus Extrinsic Impeachment 

Whether particular impeachment will be permitted depends not only on 
whether it is on approved form of impeachment, bl.lt also on whether it is 
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considered intrinsic or extrinsic. The most comm.on impeachment is intrinsic 
in nature. 

Intrinsic evidence impeachment depends o.n answers given by the witness 
being impeached. It is impeachment from the witness' "own mouth." A witness 
may be intrinsically impeached by questioning, such as, "Didn't you cheat on 
your driver's license exam? Didn't you tell a different story last month 
compared to what you are saying today on the witness stand? Don't you owe 
the defendant, on behalf of whom you are now testifying, $20,000?" Extrinsic 
evidence impeachment depe.nds on either a new witness, one other than the 
one to be impeached, or the introduction of other evidence, such as a docl)ment. 
Thus, cross-examination on the witness' own prior inconsistent statement in 
a deposit.ion is intrinsic evidence impeachment, whereas introducing the 
deposition itself in evidence is extrinsic evidence impeachment. 

All of the forms of impeachment (contradiction, bias, convictions of certain 
crimes, prior acts relating to a witness' truthfulness, testimonial capacities, 
and prior inconsistent statements) arc permissible intrinsic evidence impeach­
ment (see (BJ, above). Extrinsic evidence impeachment, on the other band, is 
subject to greater restrictions because it has a higher potential for wasting 
time and distracting the jury. 

The rule governing when a witness may be impeached through extrinsic 
evidence is popularly called the "collateral matter" or "collateral issue" rule. 
This rule prohibits the use of extrinsic evidence to impeach a witness on a. 
collateral matter. Correspondingly, it permits extrinsic evidence impeachment 
only for non-collateral (i.e., important) matters. The non-collateral or impor­
tant matters that are properly the subject of extrinsic impeachment are: (1) 
bias; (2! impeachment relating to a fact at issue; (3) the witnes.,;' te.i;titnonial 
capaeities; (4/ convictions of a crime; and (5) reputation or opinian evidence 
abaut the truthfulness or veracity of another witness .. Under the collateral issue 
rule, therefore, extrinsic evidence may not be used to impeach a witness when: 
<lJ contradicting the witness on a c,0llateral fact; (2) showing a witness' prior 
inconsistent statement on a collateral fact; or (3) offering a prior "bad" act 
relating to the witness' truthfulness. 

Example 

Harolc! testified for the plaintiff, Maude, in a breach of contract action. On 
cross-examination, Harold was asked if: (l> he was dating Maude; (2) Maude 
had agreed to enter into the contracL without qualification; (3) Harold had 
been convicted of mayhem ten years earlier; and (4) Harold had lied on his 
har application four years earlier. Harold answered "no" to nil four questions. 
On rebuttal, can the defendant offer a new witness to testify: ( 1) Harold was 
dating Maude; and (2) Maude had agreed to the contract offer without 
qualification? Can the defense also offer: (3) a certified copy of Harold's prior 
conviction for mayhem; and (4) a copy of his bar application with the allegedly 
untruthful statement? 

Answer: The collateral issue rule permits the defendant to impeach Harold 
extrinsically in l.hree of the four instances because in those instances the 
impeachment is considered important or non-collateral. The new witness may 
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testify about: (1) whether Harold and Maude were dating, because it shows 
bias, which is never collateral; and (2) the dispute about Maude's responses 
to the contract offer, because it involves a fact in issue. The certified copy of 
Harold's conviction for mayhem is admissible, sinc,e convictions of crime are 
considered to be non-collateral matters as well. However, the prior bad act, 
the alleged lie on the bar application, cannot be the subject of extrinsic 
impeachment, because prior bad acts a.re considered collateral. Even if Harold 
is lying anew with respect to the bar application, the questioner must take 
the witness' answer. 

Problem 7-29: Extrinsically Yours 

Xavier testifies for the defense in an action involving the sale of real 
property. Xavier was an eyewitness to the alleged contract to sell the property. 

1. During cross-examination by the plaintiff, Xavier is asked whether he 
had been convicted of attempted robbery ten years earlier. Is this question 
permissible? 

2. Xavier denied having been convicted of at.tempted robbery. ("Preposterous!" 
he exclaimed). Can the opposing counsel offer in evidence a certified copy of 
the attempted robbery convic.tion? Why? 

3. On cross-examination, Xavier is asked whether he was wearing his 
hearing aid at the time of the alleged sale. Xavier responded by saying that 
he was indeed using his heal'ing aid. May the opposing counsel call a different 
witness, Alec, to testify that Xavier was not wearing a hearing aid at the time 
of the alleged sale? 

4. On cross-examination, Xavier is asked whether he had worn white sneak­
ers on the day in question, not red ones as he had testified on direct. Xavier 
answered the question by denying that he had worn white sneakers. May the 
opposing counsel call a different witness in rebuttal to testify that Xavier was 
wea1·ing white sneakers at the meeting about the sale? 

5. Xavier also is asked whether he had said in e deposition two months 
before trial, "I was the first one there for the meeting about the sale," when 
on direct he testified that he "was only the third or fourth person there." If 
Xavier claims he made no such prior statement, may a rebuttal witness who 
was present et the deposition testify that Xavier made the statement? 

6. If Xavier is asked on cross-examination whether he owes the defendant 
a large sum of money and he denies it, may the plnintifTcall a different witness 
in rebuttal to confirm this fact? 

Problem 7-30: More Perjury 

Clark is being prosecuted for pe1jury. He calls his best friend, Lenny, with 
whom he went 'to grade school, to testify on his behnlf. 

DEFENSE COUNSEL: Whnt is Clark's reputation for truthfulness'? 

A: Clark's reputation in the community is for complete honesty; he would 
never lie. 
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PROSECUTOR: (on cross-examination) Have you heard, Lenny, that Clark 
was e.xpelled from night school for cheating on a,o examination two years ago? 
Does this question relat.e to impeachment, to character e1Jidence, or to both? 

DEFENSE COUNSEL: Objection. On. what grounds? 

JUDGE: tHow should the judge rule? Why?) 

Lenny finishes testifying and t.he prosecutor calls Sheila, a rebuttal witness, 
who testifies as follows: 

A: ln my opinion. Lenny is a liar. Furthermore, everyone in this community 
says that Clark is about as truthful as that television character, Bart Simpson; 
basically, Clark has a reputation for having no veracity at all. 

DEFENSE COUNSEL: Objection. On what grounds? 

JUDGE: (How should tire judge rule? Why?) 

Sheila finishes testifying, and the defense calls Sheila's estranged husband, 
George, to testify on behalf of Clark. On direct examination, after being asked 
about Sheila's and Lenny's reputations, George declares, 

A: In my opinion, SheiJa is a liar. In any event, Lenny's reputation in the 
community is one of unimpeachable honesty. 

PROSECUTOR: Objection. On what grounds? 

JUDGE: (How should the judge rule? Wh_y?) 

Problem 7-31: Bigfoot 

Bernie is charged with conspiracy to import heroin. At the time of his arrest, 
which occurred one week after the alleged conspiracy concluded, Bernie was 
apprehended with alleged heroin in his shoe. At trial, Bernie testified in his 
own defense and denied being a part of a conspiracy. 

1. On cross-examination, the prosecution. asked Bernie if he had heroin. in 
his shoe at the time he was apprehended. Admissible? 

2. If the question is permitted, and Bernie denies having had heroin in his 
shoe, may the prosecutor then call the arresting officer to the witness stand 
to testify to that fact? 

Problem 7-32: Buddies Reuisited 

Alexander is prosecuted for a felony. At trial, Alexander's fellow gang 
member, Preston, testifies on the defendant's behalf. On cross-examination, 
Preston is asked whether he belongs to the same gang as the defendant. 
Preston says no. On rebuttal, the prosecution calJs a poJice officer specializing 
in gangs to testify that both Preston and Alexander belong to the gang, "R 
U Blud.1' The officer further testifies that the gang is known for lying to protect 
fellow members. Alexander is convicted and he appeals, claiming that both 
the cross•examinatlon of Preston and the police officer's extrinsic testimony 
should have been excluded. 

What ruling and why? See Uriited Stales u. Ma,·tinez., 962 F ,2d 1161 (5th 

Cir. 1992>. 
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Problem 7-33: Edna to Rachel to Frank 

In a civil assault and battery action, the defense calls an eyewitness, Edna. 
She testifies that the defendant was not the first aggressor, but was merely 
defending himself. 

1. In rebuttal, the plaintiff calls Rachel, who testifies that, in her opinion, 
Edna is not a very truthful person. Allowed? 

2. In surrebuttal (the reply to the rebuttal), the defendant calls a new 
witness, Frank, who testifies that Edna has a stellar reputation for truthful­
ness in the community. Permitted? 

Problem 7-34: Mortgage 

The defendant, Adin, was charged with the unlawful possession of a firearm. 

1. The central prosecution witness, Tylie, testified in the prosecution's case­
in-chief. On cross-examination, she was asked whether she had made a false 
statement on her recent mortgage application. Permissible? 

2. After Ty lie denied making any false statements, the judge permitted the 
prosecutor to offer the mortgage application in evidence. Was this error? 

Problem 7-35: Interregnum 

In a "slip and fall" negligence action, the defendant. Belinda. testified about 
the fall. Belinda stated that she observed boxes flying all around the plaintiff, 
Irving, as he fell. On cross-examination, plaintiffs counsel asked Belinda about 
her deposition, which was taken one month prior to trial. 

L The plaintiffs counsel questioned Belinda about her failure to mention 
flying boxes when. she was asked during the deposition to describe the 
incident. ls this question permissible impeachment? 

2. Plaintiffs counsel also asked Belinda whether Irving had ever fired her 
from o. job. Belinda responded, "No!" lvfay plaintiff offer Belinda's former co­
worker to testify that Belinda had bee,i fi'red by Irving? Why? 

[DJ Rehabilitation of Witness 
A witness' credibility can be rehabilitated genetnlly nfter his or her truthful­

ness or veracity has been directly attacked. A direct attack on credibility 
includes prior convictions, prior untruthful bad acts, and reputation or opinion 
evidence of untruthfulness. As noted earlier, preemptive rehabilitation, which 
occurs in anticipation of impeuchment. is not permitted. Rehabilitation can 
occur either th.rough questions on re(hrect exnminntion or through a separate 
reputation or opinion witness testi(ying about the impeached witness' good 
character for truthfulness or verncity. 

Problem, 7-36: Rehab 

Maryanne was the. star defense witness in a forfeiture action. The govern­
ment clai,ned that a considerable amount of mnrijmma was found in the back 
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seat of the defendant's car. justifying its forfeiture. Anticipating a ferocious 
cross-examination of Maryanne, the defense first called Maryanne's partner, 
Marcy, to testify that, in her opinion, Maryanne has an unimpeachable charac~ 
ter for truthfulness and veracity. 

The prosecution objects to Marcy's testimony. What ruling and why? 

After Maryanne testified on direct examination, the prosecution zealously 
cross-examined her, suggesting that Maryanne recently fabricated her testi­
mony to assist the defendant's case. On redirect examination, the following 
occurred: 

DEFENSE COUNSEL: When did you first learn of this incident? 

A: Almost immediately after the forfeiture occurred. 

DEFENSE COUNSEL: What did you do upon hearing about it? 

A: I immediately told my friend Julian the same exact th_ing that I just testi­
fied to on direct, that the hitchhiker had unloaded and then repacked his bag 
in the. back seat before leaving the car. 

PROSECUTOR: Objection! (What is the basis for the prosecutor's objection?) 

JUDGE: <How should the judge rule? Why?) 

[El Impeachment Statutes 

Compare the current form of Federal Rule of Evidence 609(a) with various 
preliminary draft proposals. 

House Subcommittee Draft (1973) 

For the purpose of attacking credibility of a witness, evidence that 
he has been convicted of a crime is admissible if, but only if ( 1) the 
crime involved dishonesty or false statement, or (2) the crime was 
punishable by death or imprisonment in excess of one yea:r under the 
law under which he was convicted, unless the judge determines that 
the danger of unfair prejudice outweighs the probative value of the 
evidence of conviction. 

House Bill H'.R. 5463 (February 1974) 

For the purpose of attacking the credibility of a witness, evidence 
that he has been convicted of a crime is admissible only if the crime 
involved dishonesty· or false statement. 

Senate Judiciary Committee Draft (October 1974) 

For the purpose of attacking the credibility of a witness, evidence 
that he has been convicted of a crime may be elicited from him or 
established by public record during cross-examination but only if the 
crime 0> involved dishonesty or false statement or (2) in the case of 
witnesses other than the accused, was punishable by death or irnpris• 
onment in excess of one year under the law under which he was 
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convicted, but only if the court determines that the probative value 
of admitting this evidence outweighs its prejudicial effect. 

Current Version 

For the purpose of attacking the credibility of a witness, {1) evidence 
that a witness other than an accused has been convicted of a crime 
shall be admitted subject to Rule 403, if the crime was punishable by 
death or imprisonment in excess of one year under the law under 
which the witness was convicted, and evidence that an accused has 
been convicted of such a crime shall be admitted if the court deter­
mines that the probative value of admitting this evidence outweighs 
its prejudicial effect to the accused; and (2) evidence that any witness 
has been convicted of a crime shall be admitted if it involved dishon­
esty or false statement, regardless, of the punishment. 

303 

Compare the current Federal Evidence Rule 609(a) with the following state 
rules: 

Alaska 609(a) 

(a) General rule. For the purpose of attacking the credibility of 
a witness, ev·idence that he has been convicted of a crime is only 
admissible if the crime involved dishonesty or false statement. 

Montana 609 

For the purpose of attacking the credibility of a witness, evidence 
that the witness has been convicted of a crime is not admissible. 

Compare the Federal Rules of Evidence with the following state laws on 
impeachment: 

N.Y. CPLR § 4514 

In addition to impeachment in the manner permitted by common 
law, any party may introduce proof that any witness has made a prior 
statement inconsistent with his testimony if the statement was made 
in a writing subscribed by him or was made under oath. 

Indiana Code Chapter 34-1-15-1 

When a witness, whether a party to the record or not, is cross exam­
ined to lay the foundation for his impeachment by proof of an act or 
statement inconsistent with his testimony, and is asked if he did not 
do the act or make the statement, and he answers that he does not 
recollect having done the act or made the statement, the party thus 
laying the foundation for impeachment shall have the right to intro­
duce evidence of the act. or statement in the same manner as if the 
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witness had answered that he had not done the act or made the 
statement. 

Hawaii Chapter 626, Rule 609.I 

(a) Gene,ral rule. The credibility of a witness may be attacked by 
e,·idence of bias, interest, ,or motive. 

(b) Extrinsic evide.ncEi of bias, interest, or motive. Extrinsic 
e,·idence of a witness' bias, interest, or motive is not admissible unless, 
on cross-examination, the matter is brought to the attention of the 
witness and the witness is afforded an opportunity to explain or deny 
the matter. 

§ 7.05 SUMMARY ANJD REVIEW 
1. Compare impeachment evidence and character evidence. What are the 

major differences? What are the major similarities? 

2. How are prior inconsistent statements a form of contradiction? 

3. Why is extrinsic impeachment more restrictive than intrinsic 
impeachment? 

4. Define "bias." 

5. \Vhat types of crimes may be used to impeach a witness? 

G. Why are the permissible forms of impeachment by conviction limited to 
felonies and crimes of dishone:3ty or false statement? 

7. Why did the Federal Rules of Evidence adopt a special "prejudice" balanc-
ing t£est for the use of felony convictions to impeach a criminal defendant? 

8. What types of acts are permissible in "prior bad acts" impeachment? Why'? 

9. \.\'hat is impeachment by omission? 

10. What are the permissible ways to refresh a witness' memory? 

§ 7.06 CHAPTER REVIEW' PROBLEMS 

Problem 7-A 

Accountant Zakkiah Jones was arrested for driving under the influence of 
alcohol one dark night on the main road of her Pennsylvania town. Jones 
testified in a subsequent trial, :stating she made a left turn 1mto Main Street 
from 3rd Avenue prior to bein~: stopped. The prosecutor did not ask her any 
questions on cross-examination about how she ended up on Main Street, but 
called Officer Lemke in rebuttaL Lemke testified, "After she was stopped, Ms. 
Jones told me she turned onto Main Street from 4th Avenue." Which of the 
following statements about the Officer's testimony is the most accurate? 

1. It is admissible as prior in,consistent .statement impcacbment, so long as 
the two statements were inconsistent. 

2. It is admissible aa prior inconsistent:, statement impeachment if the prior 
statement had been made und,er oath. 
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3. It is not admissible as prior inconsistent statement impeachment because 
the statement's probative value is substantially outweighed by its danger of 
unfair prejudice. 

4. It is not admissible as prior inconsistent statement impeachment because 
it is offered by Officer Lemke. 

Problem 7-B 

In a negligence action arising from an automobile accident, the plaintiff 
called an eyewitness, Sheila Scranton, to testify about what she observed on 
the pertinent morning at approximately 8 a.m. The witness testified that after 
leaving the International House of Pancakes, where she had breakfast, she 
almost immediately observed the accident. On cross-examination, Sheila is 
asked, "Isn't it true that you were eating that morning at the Origin.al Pancake 
House and not at the International House of Pancakes?" If there is an objection 
to this question, how should the judge rule? 

1. Allow the question because it is permissible impeachment by prior incon-
siste.nt statement. 

2. Allow the question because it contradicts Sheila's testimony. 

3. Disallow the question because it is collateral to the issues in the case. 

4. Disallow the question because it is confusing and unfairly prejudicial. 

Problem 7-C 

Allan Jaokson is charged with larceny. At trial, he tnkes the witness stand 
to deny committing the crime. On cross-examination, the prosecutor wishes 
to ask him about a nine.-year-old conviction for robbery, for which the 
defendant received probation. Can the prosecutor u.se the conviction to impeach 
Jackson? 

1. Yes, since the conviction is less than ten years old. 

2. Yes, if the prejudicial impact does not substantially outweigh the 
conviction's probative value. 

3. No, because the defendant did not s~rve any jail time on the convict.ion. 

4. No, unless the judge determines that the probative value of the conviction 
outweighs its pre.judicial impact on the defendant. 

Problem 7~D 

In a murder trial. a critical witness for the defense is the cashier at the 
convenience store where the killing took place. The cashier will testi~v that 
the police never asked him whether the defendant looked like the perpetrator 
and ignored his protests about arresting the defendant. In the prosecution's 
case-in-chief, o police officer is called to testify that he had previously arrested 
the cashier and at the time the cashier kept saying, "'I hate cops; I hate, cops." 
This testimony is: 

l. Admissible to impeach the cashier based on bins, 
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2. Admissible to impeach the cashier based on prior bad untruthful acts. 

3. Inadmissible to impeach the cashier because it occurred in the prosecu­
tion ·s case-in-chief. 

4. lnAdmissible to impeach the cashier because the impeachment is extrin­
sic, not intrinsic. 




